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AMENDMENTS TO THE FEDERAL POWER ACT 


TUESDAY, JULY 28, 1959 


U.S. SENATE 
CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE 
SPECIAL SUBCOMMITTEE, 
Washington, D.C. 
The full committee met at 10 a. m., Hon, Clair Engle presiding. 
Senator Eneie. The subcommittee will be in order for the consid- 
eration of six bills: S. 1782, by Senator Murray; S. 2263, S. 2264, 


© at hed . a 


S. 2265, and S. 2266, all by Senator Magnuson by request. 
Without objection, a copy of each of the bills will be made a part 
of the record at this point. 
(The bills S. 1782, S. 2262, S. 2263, S. 2264, S. 2265, and S. 2266 
are as follows:) 
[S. 1782, 86th Cong., 1st sess.] 


A BILL To provide for the comprehensive operation of hydroelectric power resources of 
the United States, and for other purposes 


Be it enacted by the Senate and House Of Representatives of the United 
States of America in Congress assembled, That the following new section be 
added to the Federal Power Act: 

“Sec. 31. (a) Whenever any hydroelectric facility owned by the Federal 
Government or by non-Federal interests is or will be benefited as a result of the 
construction, operation, or maintenance of any water control facility, the parties 
owning or operating any of such Federal or non-Federal facilities may enter 
into an agreement or agreements, which shall be subject to approval by the 
Commission, for the coordinated operation of such facilities through regulation 
of reservoir releases, and the transfer, exchange, or sale of energy to provide 
power benefits at each party’s power developments within the coordinated oper- 
ation. All such agreements shall satisfy and discharge any and all obligations, 
as to the parties to such agreements, which would otherwise apply pursuant to 
the terms of subsection (b) of this section. 

“(b) Whenever the owner or operator of any water-control facility owned by 
the Federal Government or by any non-Federal interest has assured the owner 
or owners of any hydroelectric facility or facilities owned by the Federal Gov- 
ernment or any non-Federal interest that it will reasonably coordinate the op- 
eration of its facility so as to produce the optimum amount of firm energy for 
itself and all downstream owners of hydroelectric facilities, the Commission, 
after notice to the Federal or non-Federal agencies operating all such facilities, 
and after opportunity for hearing, shall determine and fix a reasonable and 
equitable annual charge which shall be paid to the owner of such water-control 
facility and which payment may, by agreement of the affected owners, be paid in 
power, energy, money, or in some of each; such annual charge to be apportioned 
among all parties in proportion to the additional amount of firm energy that 
each hydroelectric facility at site of the water-control facility and downstream 
from the water-control facility can produce as a result of coordinated operation 
including storage releases; firm energy as used in this section means the amount 
of energy a hydroelectric facility is capable of producing with the full release 
of the stored water and such coordination of operations, assuming streamflows 
of a river basin equivalent to those experienced in the historical period of 
streamflows producing the minimum amount of energy: Provided, That in the 





Notge.—Professional staff member assigned to this hearing, Harold I. Baynton. 


1 
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event the Commission shall determine that, under operating conditions in a 
particular river basin, the use of hydroelectric facilities is primarily for peak- 
ing service, or for producing energy other than firm energy, then the Commis- 
sion shall, in lieu of coordinated operation, after notice and opportunity for 
hearing, in the light of all the circumstances, including all benefits furnished by 
any facility to any other facility, whether upstream or downstream, determine 
and fix a reasonable and equitable annual charge to be paid to the owner of 
each facility furnishing such benefit by the owner of each facility receiving 
such benefits: Provided further, That in no case shall the resultant charge to 
any facility exceed the value of the benefits realized by such facility. In deter- 
mining such annual charge, the Commission shall include, among other things, 
such part of the fixed annual costs of the facility furnishing the benefit, and of 
the annual operating and maintenance cost of such facility (including !and 
rentals and similar charges), as the Commission may deem equitable, and, 
where applicable, the Commission shall consider any costs incurred by the 
owners of the water control facility and of downstream facilities for energy 
required to maintain firm energy: And provided further, That the annual charges 
provided for in this subsection (b) shall not apply with respect to such of the 
affected owners as have entered into and are parties to a valid and subsisting 
agreement or agreements, subject to the provisions of subsection (a) of this 
section, for the coordinated operation of their respective facilities, reservoirs or 
other water-control facilities referred to in this subsection. 

“(c) The owner or operator of a water-control facility will be considered to 
have assured the owner or owners of a hydroelectric facility or facilities that it 
will reasonably coordinate the operations of its facility within the meaning of 
subsection (b) of this section if such owner or operator files with the Commission 
at any time after the effective date of this Act a commitment commencing at the 
beginning of the following drawdown period of the water-control facility in- 
volved and extending for a period of not less than five years to operate such 
facility on a coordinated basis in accordance with subsection (b); and on the 
filing of such commitment the provisions of this section shall become binding 
upon all interested parties, as of the date of such filing unless the Commission 
shall, within six months after the date of such filing, after notice and opportu- 
nity for hearing, disapprove the proposed coordination: Provided, That such 
commitment may be extended for successive periods of one year by written 
notice filed with the Commission at least two years prior to the date on which 
it would otherwise expire. 

“(d) In the event that an operator of a water-control facility so operates 
as part of a coordination operation under subsection (b) of this section in such 
a manner as to result in a detriment to the owner of a hydroelectric facility, the 
Commission, after notice and opportunity for hearing, shall allow to the owner 
of the hydroelectric facility suffering the detriment such offset charges assessed 
under subsection (b) of this section as the Commission shall determine to be 
equitable, which offset shall be charged against the operator of the water-control 
facility and such charge shall be included in the annual charge to be paid to the 
owner of the water-control facility by the owners of all hydroelectric facilities 
in the coordinated operation. In the event the operator of a water-control 
facility not operating as part of a coordinated agreement or plan under subsec- 
tions (a) or (b) of this section so operates as to unlawfully interfere with the 
natural flow of the river or to interfere with the storage releases of a water 
control facility upstream which have been released in accordance with a co- 
ordination agreement or coordinated plan pursuant to subsection (a) or (b) of 
this section and such interference results in a detriment to the owner of a 
downstream hydroelectric facility, the Commission, after notice and opportunity 
for hearing, shall determine and fix a reasonable and equitable charge which 
shall be paid to the owner of such hydroelectric facility by the owner of the 
water control facility creating the detriment. 

“(e) Annual charges under subsections (b) and (d) of this section may be 
readjusted by the Commission, on its own motion or the motion of any interested 
person or organization and after notice and opportunity for hearing, at any time 
that changed conditions may so warrant. 

“(f) All charges collected for the benefits provided by any facility owned by 
the United States shall constitute revenues of the facility providing the benefit 
and such revenues shall be disposed of in accordance with any provisions of law 
applicable thereto. 

“(g) All parties affected by any determination under subsection (b) or (d) 
of this section (except any agency of the United States) shall bear a reasonable 
share of the cost to the Commission of making the determination, and all such 





AMENDMENTS TO THE FEDERAL POWER ACT 3 


parties shall pay their share of such cost, as fixed by the Commission, into the 
Treasury of the United States for credit to miscellaneous receipts: Provided, 
That in fixing the reasonable share of the cost each party is required to pay by 
this subsection (g), the Commission shall apportion the total cost among all 
parties, including Federal agencies affected, notwithstanding the fact that no 
payment into the Treasury is required to be made by such Federal agencies. 

“(h) Appropriations or other funds available for operation of the facility 
concerned shall be available to pay the annual or other charges or costs that may 
be assessed against or payable by the United States, or any agency thereof, pur- 
suant to the provisions of this section. 

“(i) No party receiving a notice under subsection (b) or (d) of this section 
shall be required to pay annual charges under this section for benefits received 
prior to the effective date of this section or be required to pay annual charges 
under this section for benefits received more than five years prior to the date 
on which the Commission gives notice to such party as provided in subsection 
(b) or (d) hereof; nor shall any party receiving a notice under subsection (b) 
or (d) of this section be required to pay to any non-Federal interest annual 
eharges under this section if it is paying or is required to pay similar charges 
under State law.” 

Sec. 3. Subsection (f) of section 10 of the Federal Power Act (16 U.S.C. 803 
(f)) and all other Acts or parts of Acts in conflict with the provisions of this 
Act are hereby repealed and the following subsections of said section 10 are 
redesignated accordingly: Provided, however, That nothing contained in this 
Act shall in any manner affect any right or obligation which vested or accrued 
prior to the effective date of this Act. 


[S. 2262, S6th Cong., Ist sess.] 
A BILL To amend section 10 of the Federal Power Act 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembied, That subsection (f) of section 10 of 
the Federal Power Act, as amended (16 U.S.C. 803(f)), is repealed and the 
following new section is added: 

“Sec. 31. (a) (1) Whenever any hydroelectric power project owned by non- 
Federal interests is or will be benefited by the construction, operation, or main- 
tenance of any reservoir or other water-control facility owned by other non- 
Federal interests or by the United States, whether upstream or downstream, 
the Commission, after notice to the owner of any project so benefited and the 
Federal agency or owner of the facility furnishing the benefits, and after 
opportunity for hearing, shall determine and fix a reasonable annual charge to 
be paid to the owner of such facility furnishing such benefits, including the 
United States if it be the owner of the facility providing the benefit. The annual 
charges hereunder shall be such part of the fixed costs of the facility furnishing 
the benefit plus such part of the annual operating and maintenance costs of 
such facility, including land rentals and similar charges, as the Commission 
may deem reasonable: Provided, That such annual charges shall not exceed the 
value of the benefits realized or received ; 

“(2) Whenever any hydroelectric power project owned by the United States 
is or will be benefited by the construction, operation, or maintenance of any reser- 
voir or other water-control facility owned by the United States or by non-Federal 
interests, whether upstream or downstream, the Commission, after notice to the 
Federal agency operating the project so benefited and the Federal agency or 
owner of the facility furnishing the benefit, and after opportunity for hearing, 
shall determine and fix a reasonable annual charge to be paid to the owner of 
such facility furnishing such benefits, such charge to be determined as provided 
in the preceding paragraph: Provided, That no payments shall be required for 
benefits furnished by one Federal facility to another Federal facility but where 
no such payment is required, the charges determined for benefits so received shall 
nevertheless be considered in determining and fixing any other charges to be 
paid under this subsection. 

“(b) In all cases otherwise within the provisions of subsection (a) of this 
section, the owner of any project owned by non-Federal interests, or the agency 
operating any project owned by the United States, may enter inte an agreement 
with the person owning, or agency operating, the reservoir or other water-control 
facility that provides the benefit, subject to approval of its provisions by the 
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Commission, for the coordinated operation of such projects and facilities through 
regulation of upstream reservoir releases, and the tranfer, exchange, or sale of 
energy to provide firm power and energy benefits at each party’s power develop- 
ments within the coordinated operation. In all cases where such an agreement 
is made by the parties and approved by the Commission, such agreement shall 
during its term and as to the parties thereto, be in lieu of the provisions of sub- 
section (a) of this section. 

“(c) Annual charges assessed hereunder may be readjusted by the Commis- 
sion at periods of not less than five years after notice and opportunity for hear- 
ing or readjusted at any time by the Commission as changed conditions may 
warrant after notice and opportunity for hearing. 

“(d) All charges collected for the benefits provided by any facility owned by 
the United States shall constitute revenues of the facility providing the benefit 
and such revenue shall be disposed of in accordance with any provisions of law 
applicable thereto. 

“(e) All parties affected by any determination hereunder (except any agency 
of the United States in each instance where the cost of operating the facility 
involved is financed by direct appropriations) shall bear a reasonable share of 
the cost to the Commission of making the determination, and all such parties 
shall pay their share of such cost, as fixed by the Commission, into the Treasury 
of the United States for credit to miscellaneous receipts: Provided, That for those 
Federal facilities where payment into the Treasury is not required by this para- 
graph, the reasonable share of the cost as fixed by the Commission shall never- 
theless be considered as an expense of the facility involved. 

“(f) Appropriations or other funds available for operation of the facility con- 
cerned shall be available to pay the annual or other charges that may be assessed 
against the United States pursuant to the provisions of this section. 

“(g) No party receiving a notice under subsections (a) (1) or (a) (2) of this 
section shall be required to pay annual charges under this section for benefits 
received prior to the enactment of this section or be required to pay annual 
charges under this section for benefits received more than five years prior to 
the date on which the Commission gives notice to such party as provided in 
subsections (a)(1) and (a)(2) hereof; nor shall any party receiving a notice 
under subsection (a)(1) of this section be required to pay any non-Federal 
interest annual charges under this section if it is paying or is required to pay 
similar annual charges under State law.” 


[S. 2263, 86th Cong., Ist sess.] 


A BILL To authorize the Federal Power Commission to exempt small hydroelectric projects 
from certain of the licensing provisions of the Federal Power Act 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That subsections (b), (e), and (i) of 
section 10 of the Federal Power Act, as amended (16 U.S.C. 803(b), 803(e), 
803(i)), are amended by striking out the words ‘‘one hundred horsepower” in 
each such subsection and inserting in lieu thereof the words “two thousand 
horsepower”. 


[S. 2264, 86th Cong., 1st sess.] 


A BILL To amend the Federal Power Act to prohibit abandonment of facilities and service 
without the consent of the Federal Power Commission 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 202 of the Federal Power Act, 
as amended (16 U.S.C. 824a), is amended by adding at the end thereof a new 
subsection (g), as follows: 

“(g) No public utility shall abandon or curtail any service subject to the juris- 
diction of the Commission, or abandon all or any part of its facilities if it would 
thereby effect the abandonment, curtailment, or impairment of such service, 
without the permission and approval of the Commission first had and obtained, 
after notice and opportunity for hearing, upon a finding by the Commission that 
such abandonment or curtailment is consistent with the public interest.” 
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[S. 2265, 86th Cong., 1st sess.] 
A BILL To amend section 205 of the Federal Power Act 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That subsection (d) of section 205 of 
the Federal Power Act, as amended (16 U.S.C. 824(d)), is amended to read 
as follows: 

“(d) Unless the Commission otherwise orders, no change shall be made by 
any public utility in any such rate, charge, classification, or service, or in any 
rule, regulation, or contract relating thereto, except after thirty days’ notice 
to the Commission and to the public. Such notice shall be given by filing with 
the Commission and keeping open for public inspection new schedules stating 
plainly the change or changes to be made in the schedule or schedules then 
in force and the time when the change or changes will go into effect. A public 
utility may change any rate or charge for any transportation or sale subject 
to the jurisdiction of the Commission or any classification, practice or regulation 
affecting such rate or charge, or any contract relating to such rate, charge, 
classification, or service, by giving such notice, irrespective of any contract 
provision and with or without the consent of anyone else, subject to the other 
provisions of this section and this Act. The Commission, for good cause shown, 
may allow any change effectuating a decrease to take effect without requiring 
the thirty days’ notice herein provided for, including changes effective prior 
to the date of filing, but no increase shall be permitted to become effective upon 
less than thirty days’ notice. Any increase not suspended pursuant to sub- 
section (e) of this section shall become effective on the date designated by 
the public utility at the time of filing the same with the Commission but not less 
than thirty days after the date of filing and not later than such period as the 
Commission shall by regulation allow.” 


[S. 2266, 86th Cong., 1st sess.] 


A BILL To amend the Federal Power Act with respect to intervention in Federal Power 
Commission proceedings 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 308 of the Federal 
Power Act, as amended (16 U.S.C. 825g), is amended by changing the period 
at the end of subsection (a) to a colon and adding the following: “Provided, 
however, That if the Commission finds that the public interest will be served 
thereby, it may refuse to admit as a party any person who represents an 
interest which the Commission finds is adequately represented by another party.” 

Senator Enetx. Two of the bills, S. 1782, introduced by Senator 
Murray of Montana, and S. 2262, introduced by Senator Magnuson 
at the request of the Federal Power Commission, contain plans that 
would enable the comprehensive use of an entire river basin to the 
advantages of all hydroelectric power users and producers. Propo- 
nents claim that this type of legislation, in the Columbia River Basin 
alone, would result in an increase of between 500,000 and 1 million 
kilowatts of firm capacity, without additional capital investment. 

The remaining bills, all introduced at the request of the Federal 
Power Commission, might well be termed technical amendments to 
the act. 

S. 2263 would exempt projects up to 2,000 horsepower from certain 
licensing provisions of the Power Act. Existing law limits such 
exemption to 100 horsepower, or less. 

S. 2264 would amend the Power Act to require Commission 
approval of the abandonment or curtailment of interstate electric 
sale or transmission, similar to the requirement of Commission ap- 
proval now in the Natural Gas Act. 

S. 2265 would allow a unilateral contract rate change, if the 
Commission approved such change. 











6 AMENDMENTS TO THE FEDERAL POWER ACT 


S. 2266 would empower the Commission to limit the appearances 
of parties to Commission proceedings, if all interests were adequately 
represented. 

In order that the position of the Federal Power Commission on all 
these measures be known at the outset, I believe it is advisable to hear 
them first. 

Accordingly we will hear from the Federal Power Commission, but 
in harmony with our usual precedents we will hear first the Senators 
who desire to make statements. 

I have a letter from Senator Murray in which he states that he had 
hoped to be present personally to present his statement in support of 
S. 1782. Since he cannot be here this morning, he has asked that his 
statement be filed and made a part of the record. The Chair will 
state that Senator Murray called this morning. He is necessarily 
away from this hearing because of other important commitments. 
His absence does not indicate any lack of interest in regard to this 
important legislation. He asked me to express that for the record 
and to say that he would be here personally if he could, and that in 
his absence he desires to have his statement in support of 5. 1782 made 
a part of the record. 

Without objection the statement will be made a part of the record. 

(The documents presented by Senator Murray are as follows :) 


U.S. SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
July 28, 1959 
Hon. Craik ENGLE, 
U.S. Senaie, Washington, D.C. 


Deak CLAIR: I had hoped to be present personally to present a statement in 
support of S. 1782. Since I cannot be with you this morning I will appreciate 
your filing my statement with attached documents. 

With best wishes, Iam, 


Sincerely yours, 
JAMES HE. MURRAY. 


STATEMENT OF Hon. James E. Murray In Support or S. 1782, 


Mr. Chairman, S. 1782 is designed to establish the comprehensive use of hydro- 
electric facilities in a river basin to the advantage of the public and hydroelectric 
power users and producers. In the Pacific Northwest, the stored water in the 
Columbia River Basin is not being used to its fullest extent in the production 
of electrical energy. The great bulk of benefits derived from storage in that 
basin at the present time is in the nature of secondary energy and it is the 
intention of S. 1782 to turn this secondary energy into firm energy. The 
facilities are there, the water is there, all that is needed is a sensible coordinated 
operation. Not $1 need be invested to create an enormous amount of high- 
quality firm energy out of low-quality secondary energy. I am sure that is 
equally true elsewhere where hydroelectric facilities are the principal suppliers 
of electrical energy. It is estimated that this legislation will create somewhere 
around a minimum of 500,000 additional kilowatts of firm energy capacity in 
the Columbia Basin. Our region will thus be assured of the maximum produc- 
tion of firm energy to the benefit of the entire area. 

Under present law the Federal Government is not required to pay for benefits 
which may be conferred on Federal projects by non-Federal reservoirs, while it 
collects for such benefits it confers upon those non-Federal reservoirs. Under 
this bill the Federal projects will contribute their fair share for such benefits 
just like any municipal, public utility district, State or private projects. This 
is necessary because ultimate benefits flow from coordination and any plan for 
coordination requires a high degree of cooperation between diverse owners. 
Such cooperation must be based upon a fair distribution of costs which make 
coordinated operation possible. 
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In addition, our Interior Committee has been advised by the International 
Joint Commission that encouraging progress is being made toward an agreement 
for the use of large storage projects in Canada to produce additional firm 
energy at hydroelectric facilities on the Columbia River in the United States. 
These proposals contemplate the sharing between the two countries of the 
benefits derived from the Canadian storage. I do not believe that our Federal 
Government can conscionably refuse to pay our own nop-Federal public pro- 
ducers and privately owned utilities for the benefits which they confer upon the 
Federal Government, while at the same time it authorizes payment to Canadian 
organizations for identical benefits. 

I have always sought ways to bring the most economical energy to the 
greatest number of poeple. This objective must be achieved with fairness to 
the consumers and the general public and to all authorized producers of electric 
energy. I firmly believe that S. 1782 will be a historic step toward this objective. 

Other witnesses, I am sure, will explain in detail the operation of this legisla- 
tion. I would like to submit for the record a section-by-section analysis of the 
legislation for the use of the committee. 

I also submit for the record a resolution passed by the County Commissioners 
Association of the State of Montana on June 16, 1959, supporting and endorsing 
the passage of this legislation. The County Commissioners Association of the 
State of Montana represents all of the county governments of my great State. 

I should also like to submit for the record a letter in support of this legislation 
from State Senator Charles H. Mahoney of the State of Montana, one of our 
outstanding State legislators, who is also president of the Montana Transmission 
& Generating Cooperative, a Montana cooperative consisting of several Montana 
REA organizations interested in power supply. 

I suggest that for the purpose of clarification, on page 3, line 11, the word 
“either” be inserted between “for” and “peaking,” and the comma after the 
word “service” be deleted. 

Thank you for your consideration of this legislation at this time. 


SECTION-BY-SECTION ANALYSIS OF S. 1782 


The bill is in two sections. The first section constitutes a number of changes 
in the Federal Power Act. For clarity they will be discussed by Power Act 
section designations. 

SECTION 1 OF THE BILL 


Section 31(a) authorizes voluntary agreements between various owners of 
water control facilities and hydroelectric facilities when there is a benefit that 
is, or may be, gained by operating such various facilities in a coordinated 
manner. The Federal Government as well as any other owners of such facilities 
are authorized to negotiate such operating agreements. All such agreements are 
subject to approval by the Federal Power Commission. 

The subsection authorizes such agreements to regulate reservoir releases and 
transfer, exchange, or sell energy among the parties for the benefit of each party. 
The execution and approval of such agreements would excuse the parties from 
any other obligation to pay for headwater benefits as required by later sections 
of the bill. Such agreements are purely voluntary and no one can be bound 
unless they agree to the terms of the contract. Such an agreement would not 
excuse the obligation to make any payment called for under the present section 
10(f) of the Federal Power Act up to the effective date of the bill. 

(b) This subsection establishes the procedure to be followed only in the event 
that voluntary agreements as authorized by subsection (a) cannot be negotiated. 
Federal and non-Federal projects are subject to its terms. 

An owner or operator of a water control facility (typically, a reservoir) may 
declare his intention to operate his reservoir in such a manner as to provide the 
optimum amount of firm energy for the group composed of himself and all 
downstream hydroelectric facilities. The procedure for declaring such intention 
is set out later in the bill and such reservoir owner is required to file a plan for 
such method of operation. If the operating plan is found to be reasonable, then 
each downstream beneficiary becomes obligated to pay his equitable portion for 
the benefits conferred by such reservoir. If such reservoir owner does not sub- 
mit a reasonable operating plan or does not submit any plan at all to operate for 
the mutual benefit of the whole group, then such reservoir owner is not en- 
titled to any payment at all for headwater benefits. 
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Once a plan for coordinated operation is found to be reasonable the Commission 
will determine a reasonable and equitable annual charge which will be paid to 
the reservoir owner and will also apportion such charge among all beneficiaries 
in proportion to the additional amount of firm energy that each beneficiary can 
produce as a result of the coordinated operation. The amount of such annual 
charge to be paid by a particular beneticiary is further limited to the value 
of the benefits realized by such facility. Thus the total amount to be paid to 
any reservoir owner is limited to an equitable portion of the fixed costs and 
operation costs of the reservoir, and the amount that will be paid by a particular 
beneficiary is limited by the value of the benefits he receives. All determinations 
to be made by the Commission will be made after notice and opportunity for 
hearing. 

The subsection sets forth, without limitation, some of the costs an equitable 
portion of which will be included in computing the annual charge to be paid to 
reservoir owners. The costs are the fixed annual costs of the reservoir, the 
annual operating and maintenance cost of the reservoir (including land rentals 
and similar charges) and costs incurred by reservoir owners and downstream 
owners for energy which they require to maintain the firm energy level allowed 
by the coordination plan. 

A proviso in the subsection establishes rules for the payment of benefits in 
the event that hydroelectric facilities in a particular river basin are used 
primarily either for peaking service or for secondary energy rather than in the 
production of firm energy. Under such conditions coordinated operation will 
not be a condition precedent to payment for the benefits provided, whether 
upstream or downstream, in which event the Federal Power Commission will 
determine an equitable charge based on whatever benefits are conferred. 

The subsection defines “firm energy” as that term is used in the bill. The 
subsection provides that payments required by the bill may, by agreement of 
the affected owners, be paid in power, or energy. 

(ec) This subsection sets forth the procedure for establishing a coordination 
plan under subsection (b) if negotiations for a voluntary agreement under 
subsection (a) have failed. In order to qualify himself for any payment 
under subsection (b) a reservoir owner or operator must file a commit- 
ment to operate his storage facility on a coordinated basis with all facilities 
downstream from him. The commitment must be filed with the Commission in 
advance of the commencement of the river basin storage control period and it 
must commit the reservoir owner to so operate for a period of not less than 5 
years. Anyone affected by the coordination commitment may object to such a 
commitment within 30 days after it is filed. Affected parties will be entitled 
to argue, among other things, that the area does not lend itself to coordination 
for firm power production and is thus within the first proviso of subsection (b) 
or that the coordination plan to which the reservoir owner seeks to commit 
himself, is unreasonable in one or more particulars. 

If the Commission does not disapprove the proposed coordination within 6 
months of the fixing of the commitment the reservoir owner will have satisfied 
the requirement for assurance to downstream owners as set forth in subsection 
(b). The reservoir owner will thus have qualified himself to receive payments 
for headwater benefits and will have obligated himself to operate on a co- 
ordinated basis in order to produce the optimum amount of firm energy that 
can be produced by the group composed of the reservoir owner and all down- 
stream owners. 

(d) This subsection is composed of two separate matters, each described 
in a sentence. The first sentence relates to a situation where the owner of a 
facility is a party to, and bound by, a coordination plan under subsection (c). 
If such a facility is operated in a manner which results in a detriment to any 
other facility within the coordination plan, then the Commission shall allow 
to the injured owner, an equitable offset against the charges assesed to him 
under subsection (b) and the Commission shall include such offset in com- 
puting the annual charge to be paid to the reservoir owner and apportioned 
among downstream parties. 

The second sentence of the subsection relates to a water control facility 
which is not part of a coordination agreement or plan under subsection (a) 
or (b). If such an owner operates his facility so as unlawfully to interfere 
with the natural flow of the river or to interfere with storage releases which 
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have been released from upstream in accordance with a coordination agree- 
ment or plan and if such interference results in a detriment to a downstream 
facility, the Commission, after notice and opportunity for hearing, will fix a 
reasonable and equitable charge to be paid to the injured party by the owner 
creating the injury. This portion of subsection (d) allows the Commission 
to determine and assess damages caused by interference with coordinated 
operation or with natural streamflow. 

(e) This subsection provides that charges which are established by the Com- 
mission may be readjusted by the Commission on its own motion or the motion 
of any interested party at any time that changed conditions so warrant. No- 
tice and opportunity for hearing are required for any such readjustment. 

(f) Subsection (f) provides that sums collected by the United States under 
this bill will be revenues of the facility providing the benefit and be disposed 
of in accordance with all applicable provisions of the law. 

(zg) This subsection states that all affected parties shall pay their reason- 
able share of the Commission’s costs in making its determinations and that a 
reasonable portion of such costs will be allocated to the United States if it be an 
affected party although no cash need be paid by agencies of the United States. 

(h) Subsection (h) provides that appropriations or other funds which are 
available for the operation of any affected Federal facility shall be available 
to pay such costs or charges as may be assessed against the United States. 

(i) This subsection states that no party will be required to pay annual 
charges under section 31 of the bill for benefits received prior to the effective 
date of the section. Also, no one would be required to pay such charges 
under section 31 for benefits received more than 5 years prior to the date on 
which the Commission gives notice to a party under subsections (b) or (d). 
Thus, the provisions of section 81 do not operate retroactively. On the other 
hand, the Commission and reservoir owners xre encouraged to proceed as fast 
as possible in making the necessary determinations under the bill because 
assessments will be limited to the period of not more than 5 years prior to 
the time that the Commission institutes its proceeding. 

This subsection also provides that a party is excused from paying annual 
charges to any non-Federal interest if they are already required to pay similar 
charges under State law. This provision is intended to prevent double assess- 
ments against owners, particularly in Wisconsin, who are already subjected 
to charges for improvements maintained by the State. 


SECTION 2 


Section 2 of the bill repeals subsection (f) of section 10 of the Federal Power 
Act and includes a general repealer of other acts or parts of acts which may 
be in conflict with the bill. However, the section also provides that nothing in 
the bill shall excuse or otherwise affect any obligation which may have accrued 
under section 10(f) or in any other manner prior to the effective date of the 
new law. The effective date is established on the first day of July following 
the date of enactment. Any obligation which, as of the effective date of the 
new law, has been assessed or is awaiting computation and assessment under 
prior law remains collectible. 





RESOLUTION 


Whereas S. 1782 by Senator Murray and H.R. 7201 by Congressman Metcalf 
are bills pending in the 86th Congress providing for the comprehensive operation 
of hydroelectric power resources of the United States; and 

Whereas such legislation is of great benefit to the State of Montana in providing 
full utilization of the water potential of the State of Montana through coordinated 
operation of hydroelectric facilities to provide the optimum amount of firm 
energy in the Pacific Northwest and would correct inequities now existing 
between various facility owners on a river; and 

Whereas the bills are now pending before the U.S. Congress in the Sennte and 
House Interstate and Foreign Commerce Committees: Now, therefore, be it 

Resolved, That the County Commissioners Association of the State of Muntana 
representing 56 counties in the State of Montana do hereby support and endorse 
the passage of such legislation; be it further 
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Resolwed, That copies of this resolution be forwarded to Senator James RE. 
Murray, Senator Mike Mansfield, Congressman Lee Metcalf, Congressman 
LeRoy Anderson, Senator Warren Magnuson, chairman of the Senate Interstate 
and Foreign Commerce Committee, and Congressman Oren Harris, chairman of 
the House Interstate and Foreign Commerce Committee. 

This resolution was adopted by the Montana Association of County Commis- 
sioners in convention assembled at Glacier Park Lodge, East Glacier, Mont., on 
June 16, 1959. 

MONTANA ASSOCIATION OF COUNTY COMMISSIONERS, 
By Frank FE. Dovanerry, Secretary. 


SENATE OF THE STATE OF MONTANA, 


Helena, July 18, 1959. 
Senator James E. Murray, 


Washington, D.C. 


Dear SENATOR MurRRAY: In reviewing S. 1782, the bill you introduced in re- 
gard to comprehensive operation of hydroelectric resources of the United 
States, I feel this type of legislation is very necessary for two reasons. First, 
the proper handling of the water in our river systems will have to be coordi- 
nated in order that every drop of water can be made to produce the numerous 
benefits that water produces; namely, power, navigation, recreation, and flood 
control. The other point is that the United States is going to be producing all 
the time in order that we can have ample generating capacity to take care of 
our ever-increasing loads. 

I think this bill has taken care of a lot of the inadequate features that the 
bill lacked 2 years ago, but believe that in the end this will have to be made 
mandatory on all people using the water facilities. The operation of a dam on 
the headwaters has a vital point in the operation farther downstream; espe- 
cially in the States like Montana where we try to stop some of this water at the 
headwaters and the people downstream then clamor for more navigation water. 
After one studies the Missouri system and sees the struggle between the up- 
stream States and the downstream States, one is more convinced than ever that 
we are going to have to have control and allocation of the water handled jointly 
by all the interested parties. 

In the making of firm power at the time when firm power is necessary, there 
is a question that is going to have to be resolved: just because water runs 
through turbines it dosen’t mean that the power is needed at that particular 
time. In my opinion, I think this bill is a start in the right direction. 

Yours truly, 
Senator CHARLES H. MAHONEY. 


Senator Ener. Our first witness will be Mr. Willard W. Gatchell, 
General Counsel, Federal Power Commission ; accompanied by John 
C. Mason, Deputy General Counsel; Frank L. Weaver, Chief, Division 
of River Basins, Bureau of Power; ‘and George C. Adkins, Division of 
River Basins. 

Are you gentlemen all here ? 

Mr. Garcuretn. Mr. Chairman, Mr. Mason could not be here this 
morning. I have Leonard Eesley, who is Assistant General Counsel 
in charge of hydroelectric prejects. 

Senator Eneue. Mr. E esley ¢ 

Mr. Garcrett. Leonard Eesley, E-e-s-l-e-y. 

Senator Eneie. Very well. 

You have a prepared statement, do you not? 

Mr. Gatcuen. Yes. 

Senator Enerx. Do you desire to read the statement ? 
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STATEMENT OF WILLARD W. GATCHELL, GENERAL COUNSEL; AC- 
COMPANIED BY LEONARD EESLEY, ASSISTANT GENERAL COUN- 
SEL; FRANK L. WEAVER, CHIEF, DIVISION OF RIVER BASINS, 
BUREAU OF POWER; AND GEORGE C. ADKINS, DIVISION OF 
RIVER BASINS 


Mr. Garcue.. If I may, sir. 

Mr. Chairman and members of the committee, we appreciate this 
opportunity to appear in support of these bills. If I might divide 
them up into the headwater benefit bills, and then the technical bills, it 
might keep it a little straighter. 

The two bills, S. 1782 and S. 2262, would change section 10(f) of 
the Federal Power Act. They are directed toward an equitable 
sharing of the cost of separately owned dams and reservoirs which 
provide increased electric power production either at downstream or 
at upstream powerplants. The principle of charging for headwater 
benefits is not new. It has been in effect under section 10(f) of the 
Federal Power Act since 1920. The amendments proposed would not 
only correct an inequity of the present statute but also cure some of 
its technical imperfections. Moreover, they would go further and 
would encourage greater integration of electric plants to the mutual 
advantage of electric power consumers and power developers. 

These bills are predicated upon some rather fundamental principles. 
Rainfall is not uniform nor is the runoff of streams at uniform rates. 
If high flows are to be stored for later use when the flow would 
otherwise be reduced, it is necessary to construct dams and reservoirs 
and these facilities cost money. State and municipal power devel- 
opers and privately owned power companies must pay for all of their 
power facilities from the revenues which they receive from power 
sales. Congress has followed the same principle of complete reim- 
bursement for all direct Federal power costs and has required that the 
power rates be fixed high enough to return the direct Federal power 
investments over a reasonable period of years; that is to say, the 
power consumers pay the power costs. 

However, Congress has not provided that the United States should 
share in the cost of storage dams and reservoirs constructed by other 
parties where there are power benefits received at Government power- 
——?_ by reason of upstream storage operations. Consumers served 

y a Federal powerplant which receives power benefits from upstream 
storage, therefore, impose part of their costs upon the power consum- 
ers served by the owner of the upstream development. 

These bills proceed upon the plain principle of fairness and equity 
in placing all electric power consumers on an equal footing—those 
served from Federal powerplants and those served from other power- 
plants, either publicly or privately owned. If there is an increase in 
power output or power capacity at one plant by reason of the con- 
struction of a storage dam and reservoir at another site, the power 

51512—60-——2 
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users purchasing power from the benefited plant should, as a simple 
matter of equity, contribute to the cost of the facilities. 

Stated another way, the lower powerplant receiving stored water 
from which it develops electric power receives additional revenue from 
the extra power sold, although it is put to no additional expense. 
These bills provide that consumers purchasing power from a Federal 
powerplant which utilizes stored water released from an upstream 
reservoir should share a fair portion of the upstream reservoir costs. 

There is another equally important principle in these bills, however, 
in addition to the principle of fairness and equity. This is the princi- 
ple that full coordination and integration of separately owned power 
facilities is in the public interest and should be encouraged. When the 
Federal Water Power Act was passed in 1920, it was designed to en- 
courage water power development by non-Federal interests. Licenses 
were to be issued to States, municipalities, cooperatives, privately 
owned power companies, and industrial concerns. Congress provided 
in section 10(a) that licenses should be issued only for those projects 
which would be in conformity with comprehensive plans for develop- 
ment of water resources considering all beneficial public uses such as 
navigation, flood control, irrigation, municipal water supply, and 
other public benefits. 

The growth of interconnection of electric generating plants into 
large systems has been so widespread that it is not diffic ult to demon- 
strate the advantages of interconnection and coordination between sep- 
arately owned power systems. ‘These bills are drawn with the objec- 
tive of promoting and encouraging electric coordin: ation, particularly 
in regions such as the Pacific Northwest where there is a diversity of 
ownership and where the operation of storage reservoirs is an impor- 
tant factor in the coordination of power systems. 

One strong inducement for coordinated operation is the sharing by 
all beneficiaries in the costs which contribute to power benefits, with a 
resultant saving in investment in generating capacity. Another im- 
portant factor is the granting of authori ity to the operators of feder- 
ally owned power projects to enter into necessary agreements to assure 
full coordinated operation of plants of all classes of ownerships. Of 
further advantage in the bills is the provision making headwater 
benefit determinations by the Federal Power Commission unnecessary 
when appropriate coor dination agreements are effected. 

In this regard, both bills provide that when agreements, approved 
by the Commission, are entered into, covering coordinated operation 
of projects, then headwater benefit determinations by the Commission 
would not be necessary. When no such agreements are entered into, 
however, the legislation should provide clearly for determinations of 
headwater benefit payments to be made by the Commission. There- 
fore, the Commission in its report on S. 1782 has suggested that this 
point be clarified by confining reference to coordin: ated oper ation and 
agreements therefor to section 31(a) of S, 1782, and that section 31(b) 
be directed only to the general case where no such agreements are in 
effect and payments must be determined for whatever benefits are 
provided. 

It is our belief that these advantages are offered by the bills which 
the committee is considering. ‘The Federal Power Commission urges 
the enactment of legislation ‘along these lines. Its reports on the Mur- 

ray bill, S. 1782, and the Magnuson bill, S, 2262, suggest some highly 
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important amendments which we urge be adopted by the committee. 

Section 31(d) of S. 1782 provides, in general, for the Commission to 
fix a charge to be paid by the oper rator of any headwater reservoir 
creating a “detriment to a downstream plant. ‘The Commission be- 
lieves that this section would present difficult administrative problems 
in practical operation. Also, the fixing of charges for detriments 
caused by the operation of reservoir projec ts could have the effect of 
modifying the authority under which some existing b reels now 
operate. ‘Therefore, the Commission in its report on S. 1782 recom- 
mended that section 31(d) be stricken. 

At present the Commission has underway headwater benefit. investi- 
gations in 12 river basins. It is estimated that investigations are 

needed in a total of 48 basins involving approximately 130 storage 
iabeviclen and some 285 benefited hydroelectric projects. Our expe- 
rience to date indicates that the clarifications and changes that would 
be brought about by enactment of legislation along the lines of these 
bills would undoubtedly facilitate greatly the Commission’s work in 
carrying out the necessary investigations and making appropriate 
determinations. 

The others are technical bills, Mr. Chairman, and if I might just 
take them up in the order in which you mentioned them in your open- 
ing statement. 

S. 2263 


In authorizing the issuance of licenses for hydroelectric projects, 
Congress imposed rather severe conditions in some particulars but pro- 
vided in section 10(i) of the Power Act that the Commission could 
waive the conditions if the project authorized in a particular license 
had an installed capacity of 100 horsepower or less. For some years 
the Commission has been aware of the relatively minor effect of small 
hydroelectric projects upon stream control and development and has 
recommended that the exemption be increased from 100 horsepower to 
2,000 horsepower 

As of December 31, 1958, there were outstanding 252 major licenses, 
that is, projects having more than 100 horsepower installed capacity. 
Of this number, there were 60 major licenses for projects having 2,000 
horsepower or less capacity, 42 of which are used for electric ‘utility 
purposes, 15 for industrial purposes, and 3 for resort or domestic pur- 
poses. Inasmuch as projects of 2,000 horsepower or less capacity do 
not seem to be of significant importance in the development of water 
resources, there would seem to be no objection to raising the limit for 
minor projects to 2,000 horsepower as recommended “by the Com- 
mission. 

S. 2264 


In its annual report for 1958, page 19, the Commission includes in 
its recommendations for legislation the following: 


Federal Power Act—Abandonment of interstate facilities —That a new subsec- 
tion 202(g) be added to the Federal Power Act requiring Commission approval 
of the abandonment or curtailment of interstate electric facilities or service, 
after opportunity for hearing. Such amendment would be comparable to the 
authority given to the Commission by section 7(b) of the Natural Gas Act and 
in conformity with the recommendations above (item 6) relating to that section. 


_ The bill S. 2264 would carry the recommendation of the Commis- 
sion into affect. It would amend section 202 of the Federal Power Act 
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by adding subsection (g) to require Commission approval forthe 
abandonment or curtailment of any service subject to the jurisdiction 
of the Commission. The same recommendation has been made an- 
nually by the Commission since 1951 (31st annual report, p. 156). 

Section 7 of the Natural Gas Act imposes a requirement upon those 
companies which desire to engage in interstate transportation or sales 
of natural gas for resale that they shall first obtain a certificate of 
public convenience and necessity. No such certificate requirement is 
imposed in the Federal Power Act over the interstate transportation 
and sale for resale of electric energy, nor does the Commission recom- 
mend that certificates be required. 

However, once interstate natural-gas service is started, it may not 
be discontinued without Commission approval in conformity with 
paragraph (b) of section 7 of the Natural Gas Act. The jurisdiction 
of the commission over a natural-gas company conferred by section 
4 (b) of that act does not depend on whether the company fulfills 
its obligation under section 7 of the Natural Gas Act to obtain a cer- 
tificate, for even the absence of a certificate by a company which is 
actually engaged in the interstate transportation or sale for resale 
of natural gas does not allow the company to discontinue interstate 
service. In other words, approval for an abandonment of interstate 
service is required whether a certificate has been obtained or not. 
J. M. Huber Corporation v. F.P.C. (236 F. 2d 550 (C.A. 3, 1956)) ; 
certiorari denied 352 U.S. 391. 

A corresponding control over the curtailment or abandonment of 
interstate electric sales or transmission is recommended. Due to the 
continuing expansion of electric service there have not been many 
curtailments of interstate electric operations nor is there any present 
indication of curtailment. However, if the Federal Power Act is 
being tightened up, this amendment is recommended by the Commis- 
sion to provide for situations which may arise. 





S. 2265 


Section 205 of the Federal Power Act and section 4 of the Natural 
Gas Act allow regulated companies to charge for interstate sales and 
transportation only those rates which are on file with the Federal 
Power Commission. These sections require that the rate schedules be 
open for public inspection together with all contracts which in any 
manner affect or relate to the interstate services. Notice of a rate 
change must be given to the public and to the Commission 30 days in 
advance, although the Commission may, for good cause, waive the 
notice requirement. During the 30-day-notice period the Commis- 
sion may, for reasons which it must state, suspend the operation of 
any rate change and defer the change for a period up to 5 months, after 
which the change may be placed in effect upon motion by the company. 

Some of the rates of interstate electric companies are stated in 
tariff or rate schedule form, which means that the service is offered 
to all customers within one or more classes. Other rates are stated in 
tailormade contracts drawn to meet particular situations. Until 1955, 
it had been the practice of the Commission to accept unilateral rate 
changes in both types of cases. Two customers, however, algae ye 
power under express contracts, challenged the applicability of the 


rate change procedures to unilateral contract changes and secured court 
review of Commission orders. 
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In the case under the Federal Power Act, the Pacific Gas & Elec- 
tric Co. had entered into a contract with Sierra Pacific Power Co. to 
sell power at a special low rate for a definite period of years, filing 
the contract with the Commission as required. Without the consent 
of its customer, Pacific Gas & Electric Co. filed a new rate schedule 
to increase its rate to Sierra Pacific and the increase was suspended 
for 5 months to enable the Commission to initiate a proceeding to 
determine its reasonableness. The Commission denied a motion by 
Sierra Pacific to reject the rate filing on the ground that Pacific Gas & 
Electric could not thus unilaterally change the contract, and after 
completing its hearings the Commission reaflirmed its refusal to reject 
the filing and held the new rate not to be “unjust, unreasonable, unduly 
discriminatory, or preferential.” The Court of Appeals for the Dis- 
trict of Columbia Circuit, however, and the U.S. Supreme Court held 
that the change in the contract rate could only be filed with the con- 
sent of the customer and that the rate change procedure in section 205 
was not available for a unilateral change of a specific contract. (/ed- 
eral Power Commission v. Sierra Pacific Power Company, 350 US. 
848, (decided by the Court of Appeals in 1955, 233 F. 2d 605) ). 

The corresponding case under the Natural Gas Act is United Gas 
Pipe Line Company v. Mobile Gas Service Corporation (350 U.S. 
332, the decision of the third circuit being reported in 215 F. 2d 883). 

In order to complete the picture, I might say that a similar chal- 
lenge was raised by customers who had not consented to changes in rate 
schedules but the Supreme Court held that the rate change procedure 
was available to the regulated companies without the consent of their 
customers in those instances where the rates were set out in rate sched- 
ule or tariff form, for in those cases the service is given under a service 
agreement which refers to the field rate schedule (United Gas Pipe 
Line Company v. Memphis Light, Gas and Water /)ivision, 358 U.S. 
103, 942 (1958)). 

The Commission recommends that the rate changing procedure of 
section 4 of the Natural Gas Act and section 205 of the Federal Power 
Act be made available to companies seeking to change any filed rate 
even in those instances where the purchaser has not agreed to the 
change (88th annual report, p. 16). The bill S. 2265 would carry this 
recommendation into effect. In other words, the ruling of the Su- 
preme Court in the Sierra Pacific Power Co. and Mobile Gas Service 
Corp. cases would no longer control. 


S. 2266 


One of the causes behind the delay in final action on matters before 
the Federal Power Commission can be directly attributed to the num- 
ber of interveners who under present court interpretations must be 
admitted as parties. In some cases the Commission has had as many 
as 150 or more parties intervening in opposition to or in support of an 
application. In many situations intervention is entirely appropriate, 
but in other cases the rules as to direct interest in the proceeding do 
not appear to have been recognized by the courts. 

There is an undoubted right, for example, in a customer of an inter- 
state electric company appearing as intervener in a proceeding 
brought by the interstate company for a rate increase. However, 
since most. of the interventions in such cases are by customer com- 
panies asserting the same interest, much of the testimony becomes 
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repetitive and the pleadings are frequently copied by a number of 
the interveners without any original contribution to assist the Com- 
mission in a correct determination of the questions at issue. 

In order to have some control over this situation which has de- 
veloped over the years, the Commission has been recommending for 
some time that it be authorized to refuse to admit as a party to a 
proceeding any person who represents an interest. which is adequate- 
ly represented by another party. We believe this amendment, as 
carried in the bill S. 2266, would be helpful and still allow those 
parties having common interests to intervene in appropriate pro- 
ceedings. 

Mr. Chairman, if I might interrupt here to ask if the reports of 
the Federal Power Commission may be included in the record. They 
have always been submitted to the committee. 

Senator Enetre. Without objection it is so ordered. 

(The documents referred to appear on p. 137.) 

Mr. Gatcueti. At the House committee hearings some questions 
came up which I had not anticipated. If I might just interject a 
further statement in support of the bills, I think it may be helpful 
to the committee. 

In the hearings before the House Committee on Interstate and 
Foreign Commerce the question was raised as to the necessity for 
legislation authorizing Federal power marketing agencies to enter 
into coordination agreements. This question is particularly per- 
tinent in the Pacific Northwest where the bulk of the electric power 
is sold by the Bonneville Power Administration. 

The Bonneville Power Administration has entered into many agree- 
ments for the exchange of power and of course operates Federal pow- 
er projects under its control in such coordinated manner as to meet 
its contractual obligations with its customers. 4t is not authorized, 
however, to pay to any non-Federal agency such as a private power 
company, a municipality, or a public utility district any charge which 
might be construed as coming within section 10(f) of the Federal 
Power Act. Section 10(f) does not call for payments by Federal 
power projects which receive benefits from storage releases made at 
reservoirs owned by other non-Federal interests. The Grand River 
Dam authority raised this question directly with the Federal Pow- 
er Commission and upon receiving an adverse ruling sought review in 
the U.S. Court of Appeals for the 10th Circuit. 

This court on July 12, 1957, reported at 246 F. 2d 453, reviewed the 
history of section 10(f) of the Federal Power Act and held that the 
Federal Power Commission under this subsection does not have 
authority to assess charges against a Federal power project for bene- 
fits received from headwater facilities owned by a non-Federal entity. 
This case related to the storage releases at the Pensacola project owned 
and operated by the Grand River Dam Authority, an agency of the 
State of Oklahoma. The Fort Gibson project, located downstream 
from the Pensacola Dam and owned by the United States, receives 
power benefits from the storage releases by the Grand River Dam 
Authority at Pensacola. 

Notwithstanding the fact that these power benefits are readily as- 
certainable, and there are additional revenues obtained by the United 
States from the sale of power which it generates from this stored 
yater, there is no authority for the Southwestern Power Administra- 
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tion as the marketing agency from the Fort Gibson powerplant to 
make any payment to the Grand River Dam Authority for any of these 
benefits. 

In the hearings before the House committee it was said that it would 
seem clearly bad policy for the American people to compensate a 
private company for the development of resources which the public 
owns in the first instance. 

May I call the attention of the subcommittee to the fact that the 
water resources of those streams which are subject to Federal juris- 
diction belong to the people as a whole. They cannot be considered 
the sole property of those consumers served by Federal powerplants, 
nor the sole property of those consumers served by States or munici- 
palities, or by private power companies. 

Moreover, these bills do not provide for any payment for water as 
such. They are directed to those out-of-pocket costs which are in- 
curred in the construction and operation of dams and reservoirs for 
the control of water. 

If I use your property without paying you in any way, I am in effect 
taking your property without compensation. That is precisely what 
the United States does when, without payment, it utilizes water which 
has been stored at upstream reservoirs constructed by other parties. I 
know of no constitutional principle which says that the Federal Gov- 
ernment has a right to take property without just compensation, al- 
though I do not say that the United States does not have a right to 
have. section 10(f) in the Power Act as it is at present. But these 
bills would require payment. for the construction of dams and reser- 
voirs by other parties, and Congress has not limited the construction 
of power projects solely to Federal entities. Until this fundamental 
policy is changed and non-Federal interests are precluded from 

waterpower develogment under the Federal Power Act, somebody 
must pay for dams and reservoirs which provide power benefits. 
These bills are drawn upon the principle of a fair and equitable shar- 
ing of the costs by the power consumers. 

Then lastly, it was said during the House hearings on the headwater 
benefit bills that the Federal Power Act already contained sufficient 
authority for the Commission to require coordination as a condition 
of the issuance of a license. May I express the view that this is a 
seriously misleading statement of the Commission’s authority under 
the Federal Power Act. Under section 10(a) of the act the Commis- 
sion is required in the issuing of licenses to see that the project au- 
thorized is best adapted to a . comprehensive plan for improving or 
developing a waterway or waterways for the use or benefit of inter- 
state or foreign commerce, for the improvement and utilization of 
waterpower development and for other beneficial public uses. This 
is directed primarily to the hydraulic or water conditions obtaining 
or possible of attainment in a particular river basin. The benefits of 
electric intercoordination and intersystem coordination are on a re- 
gional basis, much broader in scope than the water resources of a 
single river. Moreover the Commission cannot change the existing 
licenses without the consent of the licensee. And I know of no way 
by which licensees in the Pacific Northwest could be required to accept 
onerous coordination requirements for systemwide operation of other 
plants, if they were unwilling to do so. 
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Now, we have present Mr. Frank L. Weaver, Chief of the Division 
of River Basins, Bureau of Power, who is in charge of our engineer- 
ing staff working on headwater benefit charges, Mr. George G. Adkins 
who is a member of Mr. Weaver's staff, and Mr. Leonard E esley, 
Assistant General Counsel, who has worked on these matters for 
many years. We will be olad to answer any questions which the 
committee may have. And I wish to thank your committee for the 
privilege of appearing before it. 

Senator Encix. That is an excellent statement, Mr. Gatchell. 

Mr. Garcuetu. Thank you, sir. 

Senator Enetr. May I ask you a question? Would the provisions 
of these bills, speaking now of the first two, S. 1782 and S. 2262, 
would they permit the charging against a private utility of the bene- 
fits of reregulation? I have in mind the Kings River development. 
The Bureau of Reclamation went in on the Kings River and built a 
dam. Because that dam was built it made it possible for the river to 
be reregulated for irrigation purposes. The Pacific Gas & Electric 
Co. could go in upstream and put in power developments which would 
have otherwise been infeasible because they would have interfered 
with downstream irrigation uses. It looks to me like the Pacific Gas 
& Electric Co. got a fat windfall out of that for which they paid 
nothing. Would this bill permit charges that related to reregulation ? 

Mr. Gatcuetu. Yes, it would permit charges related to reregula- 
tion, but in the Kings River situation, Senator, I want to call attention 
to the fact that before that license was issued the irrigation users, who 
are formed into some 97 irrigation associations in that area, have 

yater rights to the entire flow of the Kings River, and they entered 
into agreements with Pacific Gas & Electric Co. before we issued the 
license and before any agreement was made for the construction of 
the Federal project downstream. So that I thinw that your situation 
there has been amply taken care of under the present law. It would 
have been taken care of under 10(f) in any event because a private 
power company must, under section 10(f), pay for benefits, however 
received—power benefits however received. 

Senator Enete. Well, of course there was no power benefit. 

Mr. Gatcuetn. Well, there is a power benefit in this, in that the 
Pacific Gas & Electric Co. wanted to store the water at a time so they 
could later release it for power use. Now the irrigation interests re- 
quire their water at the time of the season when the rainfall is very 
low, therefore, they had to have water in the Pine Flat Reservoir at a 
different time and by making this agreement between P.G. & E. 
and the irrigation users, the “balancing of the water used was so 
adjusted that both irrigation and power are very materially benefited. 
The irrigation users receive quite a sizable benefit and the Pacific Gas 
& Electric Co., in turn, receives a very sizable power benefit. 

Senator Encie. How did the interposition of the Pine Flat Reser- 
voir between the irrigators and the Pacific Gas & Electric Co.’s plant 
higher on the river affect the case ? 

r. Garcue.. It permits the reregulation of the river, Senator. 
That is where it becomes extremely important. It makes no difference 
whether the reservoir is upstream or downstream if below the reservoir 
you need a river regulation which can only be provided by storage, 
and it is because the Pine Flat Reservoir does provide that storage 
that enables them to use water for power at a time and at a period of 
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the year that they would not otherwise be able to do it under natural 
conditions. 

Senator Enetr. Did the Pacific Gas & Electric Co. pay anything for 
that benefit ? 

Mr. Gatcueti. Oh, yes; yes, sir. They paid a very sizable—they 
paid avery sizable amount. You see—— 

Senator Eneiz. Who did they pay it to? 

Mr. Gatcueti. Well, the Bureau of Reclamation does not have con- 
trol of the water in the Kings River Valley. As I say, these irriga- 
tion associations, members of the irrigation associations have water 
rights which total more than the actual flow of the river, so, therefore, 
they are in complete control of the water used on that river. P.G. 
& E. had to enter into agreements with these irrigation companies. I 
happen to know because I was in that case. We had a court case on 
it which was settled before it was finally decided. 

The irrigation users, I thought, quite properly, were defending 
their water rights and there is nothing in the Federal Power Act that 
allows any power company to interfere with vested water rights. 
They are protected and should be protected and were in this case. I 
think that any of the irrigation users in the Kings River area would 
tell you that they forced a pretty good agreement for the irrigation 
users from the Pacific Gas & Electric Co. and payments 

Senator Enetr. What I was asking about is what the Federal 
Government got out of it, if anything. 

Mr. Gatcuety. Nothing. Because the Federal Government does 
not—now wait a minute, I say nothing, but I am not sure because I 
have not looked at that for some time. I am not sure as to whether 
there was a payment to the United States on account of the Pine 
Flat Reservoir. I would have to look that up, Senator, and I would 
be glad to do so and send you a letter on it. 

Senator Enexe. Do you think the Commission would have had the 
power under existing law to make the P.G. & E. pay if the P.G. & E. 
received a benefit from the construction of the Pine Flat Reservoir? 

Mr. Gatcuett. I do not think there is any doubt about that under 
the present law, nor under these bills. 

Senator Enote. That raises the question as to the necessity of these 
bills. 

Mr. Garcuety. The necessity of these bills is very obvious. Some- 
body has to pay for these storage reservoirs and the dams which make 
the reservoirs possible. Now if the power companies build them, then 
the consumers’ purchasing power from those power companies have to 
pay the entire cost, as in this bill; or, if it is a municipality—and there 
are four public utility districts right on the main stem of the Colum- 
bia River—the consumers purchasing power from those public utility 
districts have to bear the entire costs; and yet there are benefits con- 
ferred upon Federal projects, Federal power projects on the main 
stem of the Columbia and elsewhere in the Columbia River area. Mr. 
Jack Stevens, a consulting engineer who has done a great deal of 
work out there and who is representing some public utility districts, 
will give you a graphic illustration of exactly how this works. But 
the principle is that the United States is utilizing these storage reser- 
voirs without paying anybody for them and the cost is put not upon 
either the power company or the public utility district, but upon the 
consumers purchasing the power from these other entities. 
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Senator Enere. What you are saying is that the necessity for these 
bills results from the fact that the Federal Power Commission can 
impose on the private utility a charge for the benefits from a Federal 
project, but not in reverse ¢ 

Mr. Garcurti. That is correct; yes, sir. That is the principle upon 
which the bills are predicated. 

Senator Enate. I observe that on page 3 of your statement you 
refer to section 31(d) of S. 1782 and suggest that that be stricken? 

Mr. Gatcue.. Yes, sir; that is a very difficult section, if 1 may say 
so, it would be a very difficult section to administer. 

Senator Enetr. It relates to detriments. What we said here is that 
they can pay for benefits but if it results in a detriment they cannot 
be charged for the detriment. 

Mr. Gatcue.y. Well, Senator, it sounds like a simple thing, but the 
ascertainment of a detriment is quite a difficult thing to go through. 
We are looking at this as a practical matter. The primary purpose of 
Senator Murray’s bill, and to a lesser extent but still there, the purpose 
of the other bill, one introduced by Senator Magnuson at the Com- 
mission’s request, is to provide for voluntary coordination. Now this 
voluntary coordination will provide firm capacity that is not now 
provided and cannot be provided unless there is a firm commitment 
to make water available at the time that the purchaser wants to use 
that water for power development. 

Now the detriments that are spoken of in section D, subsection (d), 
are where somebody operates in a manner which would not be to the 
advantage of the downstream or upstream developer. 

Senator Enere. Let us take an illustration. Let us take the Trinity 
project, for instance, which is presently under construction, and we 
know that we want to use that project to meet peaking loads and the 
characteristics of the reservoir are such that it can be so used, but the 
use of the Trinity for peaking purposes requires a little different use 
of Shasta. These are both Government plants. 

Mr. Gatcue.u. Yes, sir. 

Senator Ener. But that need not necessarily be so. So the power 
company that builds the Trinity, if it were built as a private project, 
would hold those waters. Those waters come off of the high mountain 
sides. They come out of what I call a deep freeze. They are not like 
the waters in Shasta at all that run over the barren hillsides and fill 
the reservoir rapidly and have to be gotten out of there. The reser- 
voir on the Trinity will fill more slowly due to water coming off the 
snowbank. 

So the characteristics of the water supply are such that they can use 
the Trinity to meet these peaking loads. 

So they build these great big powerplants there with tremendous 

capacity and they wash that water out at great volume to create large 
amounts of power over short periods of time and to hit the required 
eaks. 

Now that kind of operation would have a detrimental effect, say, 
on a downstream plant because the water would come on down and 
the other reservoir would have to accommodate itself not only to catch 
that water and hold it, but might very significantly affect the capacity 
of the plants to operate—they might have to turn some water loose 
because they would not have capacity to hold it. 
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What you are saying is that the Commission ought not to be required 
to assess that detriment when it is known that the upstream plant in 
the high mountains is going to be used as one for peaking, and would 
interfere with downstream plants. 

I do not see why you cannot do that. 

Mr. Gatcueti. Your Trinity River is a good illustration, Senator, 
of the need for coordinated operation. The snowpack which contains 
this very high runoff that comes down in a fairly short period of time 
and would be caught in the Trinity Reservoir 

Senator Enerz. That is not what it does. It is just the opposite. 
The snowpack is solid and the runoff comes late in the year and it is 
more or less steady; whereas, when you get into other areas of, say, 
northern California, with our short watersheds, our watersheds on the 
Sierra Nevadas are perhaps no more than 75 or 100 miles deep. The 
water comes off there in tremendous volume, and fast. 

Shasta is a good illustration. Water pours down off those barren 
hillsides and fills that reservoir, 4.5 million acre-feet. The higher up 
the reservoir is, the slower the water is fed in, and as a consequence, 
the problems of storage are not the same. 

Shasta has to be released. Sometimes we have to dump water at 
Shasta. But what I am saying is that the characteristics of the water 
supply and plant are such that on the Trinity they will use it for 
peaking. 

It is a plant that can be used with tremendous benefit. That is why 
the P.G. & E. came along in this partnership deal and bid about $11 
million for that power. 

Now we know that the operation of Trinity on that basis will have 
some detrimental effects upon the power production at Shasta. What 
I am saying is: This section, if that happened between two private 
utilities, would not permit—if you strike this section, you would not 
have the power to assess those detriments. 

Don’t you think you ought to have that authority and that you 
ought to do it? 

Mr. Gatcue.u. Senator, paragraph (d) of this new section as con- 
tained in the bill S. 1782 applies in the event an operator of a water- 
control facility so operates as part of a coordination operation under 
subsection (b) as to interfere. Now a coordination operation under 
agreement is a matter where the agreement sets out how it shall be 
operated. I think the peaking operation to which you refer means 
that they have stored this water, this snowpack runoff; they have 
stored it in the Trinity River and instead of releasing it at a uniform 

rate 24 hours a day, they release it for 4, 6, or 8 hours, just a part of 
the day in a larger volume than they would release it if it came down 
under natural conditions. 

Now you have the problem of flood control in northern California 
and some of the floods out there have been so devastating that you 
must have some way of storing this surplus water. 

I do not know what legal rights are when somebody stores flood- 
waters that would otherwise be wasted, and how you would be able 
to determine or to demonstrate that some downstream user who could 
not use the floodwaters under natural conditions has suffered a detri- 
ment because at the time of release from the Trinity River on a peak- 
ing operation this high flood runoff comes down at irregular periods 
into his lower powerplant. 
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Senator Enotes. Here is the trouble—I will explain it to you. The 
Trinity River is a tributary of the Klamath and is not a tributary of 
the Sacramento. 

What Trinity does is move water from one watershed into another. 
If the Trinity Dam was not there, the Trinity waters would go on 
down and help add to the flood in the Klamath, which gets pretty 
heavy sometimes and it would not bother the Sacramento operation 
at all. 

But because of the way this program is set up, it is very possible 
that you can have water going into the Sacramento that detrimental 
affects the operations there in the Sacramento Valley Basin for whiel 
no charge would be made. 

What I am driving at is that it seems to me that you have a thorny 
econ here, and you are asking that we strike a section of the bill 

ause you do not want to make a » hard decision. 

Mr. GatcHety. Well, we are certainly anxious to get these coordi- 
nation agreements, because, if you can coordinate the electric opera- 
tion of one river basin with those in another river basin, we think it 
will be to the advantage of everyone. 

But you also must coordinate your water use, your water flow. 
And we are certainly in favor of anything which would look to a more 
comprehensive use of coordination operations in that area. 

Senator Enexe. I could visualize the Kings River operation. Now 
that is a case where you have both plants in one watershed. 

In the Trinity you have two plants or more, because you have the 
Kiswick and Fulsom on down below, but you are interposing water 
from a different watershed. 

Now on the Kings River, one time, I asked the Pacific Gas & Elec- 
tric Co, witnesses how much they valued the Kings River power to 
their system. They said they valued it at 12 mills. Well, they sell 
their power for about 8 and they were hollering because Trinity was 
supposed to be hi-rh-cost power. 

I was using that as an illustration, but they did it themselves. But 
the reason that they like that Kings River power is that they use it 
for peaking purposes. 

So they pull on the hydros and away she goes, and the whole works 
hits in the Pine Flat Dam. If it were not sitting there water would 
go on down and wash out those irrigators and they would have a pile 
of lawsuits on their backs. 

So they have themselves a reservoir sitting below that helps them 
out considerably. But in the absence of that, you might have detri- 
ments downstream, due to the operation of a high altitude reservoir 
for peaking purposes. It seems to me that this is a very good section 
to have in there, notwithstanding its difficulties of administration. 

At least you will have to make a better argument than you have, 
although most of your argument has been very convincing. 

Mr. Gatcnen. Thank: you, sir. Our objection is purely a technical 
one of the difficulty of establishing these detriments. I have been in 
so many water-right cases, before courts and before the C ommission, 
dealing with the right to construct, and jurisdictional questions of one 
sort and another, I know how difficult it is. If paragraph (d) is in 
there, maybe the difficulty of proof will discourage anyone from using 
it. I would not offer any serious objection per sonally to its inclusion 
in the bill. 
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The Commission recommended elimination of it because they 
thought the committee ought to know some of the difficulties that 
would arise if it is retained. 

Senator Eneie. You would make lots of work for lawyers. 

Mr. Gatcuen. I should not discourage that. 

Senator Enere. I have never discouraged lawyers from getting 
plenty of work and adequate fees. 

Mr. Gatcne yt. Thank you, sir. [Laughter. ] 

Senator Ener. There is one other part of your statement, Mr. 
Gatchell, on page 7, in which you recommend that we reverse the 
Supreme Court decision. It involves the question of whether or not 
a customer, having made a contract with a utility for a particular rate 
should have to agree to a change in the rate before that change can 
legally be made. That is the effect of the Supreme Court decision. 

Mr, GatTcHELL. Yes, sir. 

Senator Enere. But you say that that is not right. 

Now [ ask you: If a customer has a contract for a rate, why should 
the seller or the other party to the contract be permitted to change the 
rate without agreement on the other side of the contract? What you 
are saying, in effect, is that no such contracts shall ever be executed 
or shall be legal, are you not ? 

Mr. GatcHe.i. No, sir; they could be executed and will have to be 
executed in many cases where peculiar circumstances arise and a util- 
ity must serve a customer to meet some particular power requirements 
that that customer may have. 

They would be perfectly legal in all respects except as to the rate, 
and a public utility’s rates are controlled by the Federal Power Com- 
mission or by the State agency; and this would apply the regulatory 
principle to those contract rates. 

Now I will say to you, Senator, that there is much logic and force 
to the opposition to the recommendation of the Commission. But, 
basically, the Commission’s recommendation is predicated upon the 
assumption that the regulatory agency alone should look to see 
whether the rates are just and reasonable. 

In this Pacific Gas & Electric Co, case, the customer is getting a rate 
which is unduly low. It is really discriminatory in its lowness, but 
not sufficiently low that the Commission is able to say that the Pacific 
Gas & Electric Co, is losing money that must be made up by its other 
customers. It simply reduces the rate of return of Pacific Gas & 
Electric Co. 

If enough of these special contracts had been entered into and could 
not be unilaterally changed by Pacific Gas & Electric Co., then I think 
the Commission would be authorized, even under the Supreme Court 
decision, to go in and readjust the rates. 

But it would have to do so on a systemwide analysis of the rates of 
the Pacific Gas & Electric Co. And, as you know, 90-some percent. of 
its business is intrastate and not interstate, and the State commission 
out there had no authority over this interstate rate. 

Senator Eneie. Why not just say that no company should have the 
legal right to enter into a contract for a rate that can be unilaterally 
changed? And abolish the right to make such a contract because, if 
the supplier can unilaterally change a rate that has been established 
under contract, the contract itself is vitiated. 
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Mr. GarcHeE.u. Senator, the contract would continue in effect as to 
the amount of energy the customer received and the time of receipt 
of that energy, so that all of the other provisions of the contract 
would continue in effect and only the rate would be changed. 

But, if I buy power from any power company under a service agree- 
ment, that can be changed without my consent. It seems to me that 
the customers of public utility companies should all be on the same 
basis, where, if they are purchasing from a public utility company, 
the Commission can see—or the State regulatory body—can see that 
all customers are treated alike. 

Now that is all it is looking to. It is changing a principle, how- 
ever, that has been decided by the Supreme Court. 

Senator Eneie. Well, 1am not prepared to say that the Commission 
is not right about it. That is, that all rates, plus all other matters 
incident to the delivery of power from a public utility should be sub- 
ject to the approval of the Commission. But I just do not like the 
idea of a contract not binding on both ends. I was told in law 
school that, if a contract did not bind on both ends, it was not a 
contract. 

Mr. GatcHeLL. Senator, your first statement that all rates would be 
subject to control by the Commission is the principle that is advocated 
here and the other contracts where they purchase under a service agree- 
ment subject to a rate schedule are subject to change unilaterally now. 
That is by far the majority of the cases. Most power is sold under 
a service agreement subject to a rate schedule which can be unilaterally 
changed. 

Senator Enertr. Thank you very much for your very excellent and 
informative statement. 

Mr. Gatcneti. Thank you, sir. 

Senator Encie. You have been very helpful to the committee. 

Our next witness is Mr. Jack Stevens, who represents the public 
utilities districts of Grant and Chelan Counties, Seattle, Wash. 

We are glad to have you here, Mr. Stevens. Do you have a pre- 
pared statement ? 

Mr. Srevens. Yes, I have a prepared statement that I would like 
to read, if I may, Mr. Chairman. 

Senator Eneaie. Very well. Proceed. 








STATEMENT OF JACK D. STEVENS, CONSULTING ENGINEER, REPRE- 
SENTING GRANT AND CHELAN COUNTIES PUBLIC UTILITY 
DISTRICTS 


Mr. Srevens. Mr. Chairman and members 

Senator Encie. You may be seated, if you desire, sir. 

Mr. Stevens. I prefer to stand, if I may. I may want to sit down 
a little later on. 

Senator Enerr. Perfectly allright. You must bea lawyer. 

Mr. Stevens. No. 

Senator Encre. Most lawyers like to speak standing up. They 
learn it in court. So when I see a witness standing up, I just con- 
clude that he is a lawyer. 

Mr. Stevens. Well, thanks for the compliment. 

Senator Encxe. I see you are a consulting engineer / 

Mr, Stevens. Yes. 
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Senator Eneie. Excellent. Go right ahead with your statement. 

Mr. Srevens. Thank you, sir. 

My name is Jack D. Stevens. I am a consulting engineer, special- 
izing in power supply problems of electric power utilities. My 
office is at 1000 Second Avenue, Seattle, Wash. I was with the 
Bonneville Power Administration for 15 years, serving as Chief of 
the Branch of Power Resources at the time I resigned to enter pri- 
vate practice. At the present time I am employed by public owned 
utilities, privately owned utilities, and municipally owned utilities. 
Iam here to testify in behalf of the Grant and Chelan Counties public 
utility districts in support of S. 1782. 

I would like to discuss briefly the power operations in the Pacific 
Northwest and conditions that have led to our support of this leg- 
islation. 

The Northwest Power Pool embraces the service areas of 11 major 
utilities and a considerable number of smaller ones, all in the States 
of Oregon, Washington, Idaho, Montana, and southwestern British 
Columbia. 

The 11 major utilities comprising the Northwest Power Pool have 
a total peaking capability of about 13 million kilowatts. The pool 
is geographically divided into the west group consisting of the north- 
ern half of Oregon, all of Washington, the Idaho Panhandle and 
western Montana. The east group utilities serve eastern Montana, 
Utah, and southern Idaho. The B. C. Electric Co, serves the south- 
west area of British Columbia. 

The power pool is a voluntary organization. It is not a legal entity 
nor does it have authority over utility operations. The pool was 
formed early in the Second World War for the purpose of coordinat- 
ing operations to the point where the maximum amount of power would 
be available for the war effort. It is estimated that the load-carrying 
capacity of the pool utilities could be increased about 1 million kilo- 
watts through complete coordination, compared with independent 
utility operations. The firm energy component of this figure is esti- 
mated to be 600,000 kilowatts. This capacity and energy can be ob- 
tained without any additional capital investment. i 

The power pool operated quite effectively during the war but its 
operations have been less effective in recent years. Within the North- 
west pool, however, are pools that actually do pool their loads and 
resources. These are the intercompany pool of four privately owned 
utilities and the pool of the Puget Sound Utilities Council which con- 
sists of two municipalities, one privately owned utility and one public 
utility district. The operations of the intercompany pool are by 
far the most effective. This pool was formed in 1947 and operates 
under specific contractual arrangements. The pool of the Puget 
Sound Utilities Council was formed in 1956 and operates with the 
advice of a coordinator of operations. 

The prime power capability of the region is computed on the basis 
of the most critical streamflow conditions of record. These computa- 
tions assume complete coordination of all plants, reservoirs, and trans- 
mission facilities. This objective is not fully achieved in present-day 
operations. 

There are situations where power production suffers at some plants 
because of the type of operation conducted at others. The Box Can- 
yon plant owned by the Pend Oreille County Public Utility District 
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on the Pend Oreille River is an example. This plant was designed 
with the expection that appropriate storage releases would be made 
at the upstream Albeni Falls Dam. 

There have been numerous occasions when the Box Canyon plant 
received more water than it could use, thereby reducing its generation, 
or less water than it needed for firm power production. 

Another example is the Rock Island plant on the Columbia River 
which is owned by the Chelan County Public Utility District. This 

lant suffers due to the nature of the storage releases at the upstream 

rand Coulee Reservoir. Unless corrective legislation provides for 
coordinated operation at Grand Coulee, the downstream Rocky Reach, 
Wanapum, and Priest Rapids plants will also be adversely affected. 
These three plants with a total capacity of over 2 million kilowatts 
are now being constructed by the Grant and Chelan County Public 
Utility Districts. 

Streamflows similar to those of the critical water year of record 
have not as yet been repeated. We know that they can be repeated 
and under the present voluntary operation each utility will first take 
care of its own customers and will coordinate the best it can there- 
after. If critical streamflow conditions reoccur, it is likely that the 
Bonneville Power Administration will find that its supply of firm 
energy is less than it has anticipated. In this situation there will be 
partial curtailment of Federal deliveries to industries and distribu- 
tors. This could seriously affect the economy of the region. 

Coordination of power operations means that plants and reservoirs 
are coordinated hydraulically and electrically. It also means that all 
plants in the region must operate in concert if maximum power pro- 
duction is to be obtained. A good example is the operation of the 
Flathead Lake in western Montana. This storage reservoir is owned 
and operated by the Montana Power Co. It is shown on this map, 
which I will explain in a little while. 

If the Montana Power Co. were to operate this reservoir to serve 
only its own load, it would start releasing storage water about the 
middle of July. 

At this time, all downstream reservoirs are full and downstream 
lants have ample water. These premature releases of water at Flat- 
ead Lake would be wasted at downstream plants until about the 

middle of September when the other systems of the region normally 
start drafting on their storage ee If large amounts of second- 
ary energy are transferred to the Montana Power Co., it can hold this 
storage for later use at downstream plants. 

For every kilowatt-hour that is sent to Montana during the summer 
months, the region gains back 4.7 kilowatt-hours. This chart shows 
the generation at downstream plants that would result from storage 
releases at Flathead Lake if— 

(1) Flathead storage were used by the Montana Power Co. 
in an independent operation ; 

(2) If Flathead storage operations were coordinated with 
other plants in the river system. 

The downstream firm energy benefit is 187,000 kilowatts on an inde- 

ndent basis compared with 351,000 kilowatts on a coordinated basis. 
The increase due to holding Flathead storage until it can all be used 
downstream amounts to 164,000 average kilowatts of firm energy. At 
the present Federal rate of $17.50 per kilowatt-year, this increase in 
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firm energy would be worth $2,870,000 each year. This is but a single 
example of the benefits of coordination. 

Mr. Chairman, I would like to explain this chart a little bit. 

Senator Enetz. What you are saying, Mr. Stevens, is that two and 
two make five when you coordinate these plants, is that right? 

Mr. Stevens. That is right. 

You have to have this indispensable ingredient of coordination in 
order to have the other one. 

Senator Eneiz. That is pretty good arithmetic if you can estab- 
lish it. 

Mr. Stevens. Is that clear, sir? 

This is a very simple map of the Columbia River Basin. This over 
here would be the Hungry Horse project up at this site here, this 
is the Flathead River and the Flathead Lake Reservoir which is 
operated by the Montana Power Co. [indicating]. 

Water released at Kerr goes on down to all of these plants clear 
on down to Bonneville. It is about 1,200 river miles from the Bonne- 
ville plant to the Hungry Horse plant. 

In a complete coordination, even though they may be 1,200 miles 
apart, when you release storage at one of these upper reservoirs you 
do something consistent with that release at all of these other plants. 

Now the Kerr plant here is owned and operated by the Montana 
Power Co. 

If the Montana Co. chose to operate independently for its own load, 
and it can very well do so, in that event it would start releasing its 
storage about the 5th of July and it would continue this release until 
about the middle of March, which is the normal termination of the 
storage drawdown period in that region. 

If, however, the Montana Power Co. chose to coordinate the Flat- 
head Lake operations with the operations of the downstream storages 
and the downstream plants, then the storage releases would be started 
about the 15th of September and continue to about the 15th of March. 

Here is the difference between releasing on an independent basis and 
releasing this storage on a coordinated operation. If Kerr starts 
releasing storage July 15, that storage would create the amounts of 
power shown by the crosshatched bars shown on this chart. They 
total there about 187,000 kilowatts. 

But, if the Montana Power Co. agreed to coordinate with all of the 
other downstream plants and reservoirs and held that storage until 
September 15, these increased amounts shown by the dark bar would 
be created from this same block of storage. The difference, which 
amounts to 164,000 kilowatts, is a sizable amount of power. 

Now this water that is released at Kerr goes through plants of the 
Montana Power Co., Washington Water Power Co., Federal Govern- 
ment, Pend Oreille County PUD, Grant County PUD, and the Chelan 
County PUD. It goes through a lot of plants and proper coordina- 
tion makes a lot of difference. 

In order for Montana to hold that storage as I mentioned awhile 
ago in my prepared statement, energy has to go over to the Montana 
Power Co. to carry load from July 15 until September 15. 

The Bonneville Power Administration sends secondary energy over 
for that purpose, but this is a year-to-year proposition. 

51512—60-—3 








28 AMENDMENTS TO THE FEDERAL POWER ACT 

Either party can cancel the arrangement on 1-day notice and there 
is some legal question about whether the Federal Government can 
actually do that sort of thing. So it is a temporary, voluntary, in- 
definite sort of an arrangement, but it certainly works good when it 
is put together right. 

Power operators in the Northwest recognize the values to be gained 
from coordinated operations but they are helpless to obtain assured 
benefits under the present voluntary method of operation. As things 
are now constituted, storage releases from upstream reservoirs pro- 
duce mostly secondary energy since the downstream users are not 
assured that the water will be released or, because of timing that it 
will be usable when it gets to their plants. 

This type of energy cannot be properly sold on a firm basis to in- 
dustries or other users in the region. Under coordinated operation 
and with authority for direction, the utilities would schedule all 
storage releases for the maximum power benefit to the region. By 
this procedure the utilities would know the magnitude of the storage 
releases and the approximate times of arrival at downsteam plants, 
This water could then be used to generate power and energy for firm 
loads. 

Operating utilities in the Pacific Northwest are concerned over the 
fact that they are not getting full coordination of their resources and 
that under the present situation, secondary energy is being generated 
in place of dependable firm energy. This is the exact opposite of 
planned conservation of resources. The utilities have had long years 
of experience in system operations. They know that they could doa 
better job if all operations were carefully coordinated on a regional 
basis. It is recognized that similar unsatisfactory situations exist in 
other areas throughout the country and this bill is designed to also 
improve those situations. 

Private utilities and public agencies have collaborated in studying 
and making suggestions regarding the contents of this bill. Some of 
them may recommend minor revisions. However, they have con- 
fidence in what this bill proposes to do and they are willing to abide 
by its ultimate provisions. 

I direct your attention to the bill, itself. My prepared statement 
contains a section-by-section description of the bill. I would like to 
have this whole description of the bill appear in the record at this 

oint. I do wish to discuss, however, the more important provisions 
of the bill. 

Senator ENete. Without objection the matters referred to may be 
a part of the record as though read. 

(The bill description referred to follows :) 

Mr. Stevens. The first section of the bill adds a new section 31 to 
the Federal Power Act. This section occupies the field which is now 
controlled by subsection (f) of section 10 of that act. 

In referring to section 1 of the bill, I will use the designation of the 
Federal Power Act, section and subsection, as shown in the bill. See- 
tion 31(a), commencing on line 5 of page 1 of the bill, authorizes the 
Federal Government and other owners of hydroelectric facilities to 
enter into voluntary agreements for coordinated operation. Co- 
ordinated operation under such agreements can be achieved through 
regulation of reservoir releases and the transfer, exchange, or sale of 
power and energy. As presently written the bill requires that all 
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such agreements be subject to the approval of the Federal Power 
Commission. 

It should be noted that subsection 31(a) is entirely voluntary and 
cannot bind anyone to any condition unless he so agrees. If such 
an agreement is reached, the parties will be excused from any obliga- 
tions which would otherwise apply to them pursuant to the later pro- 
visions of the bill. c 

Subsection (b) of section 31, commencing on line 9 of page 2, applies 
only to those owners who have been unable or unwilling to reach an 
agreement under subsection (a). Subsection (b) is intended to ac- 
complish several purposes. ae 

First, it should encourage owners of hydroelectric facilities to enter 
into a contractual arrangement for the coordinated operation of their 
facilities. 

Second, it provides as many benefits of coordination as are possible 
without a contractual arrangement. 

Third, it would insure a fair and a reasonable allocation of the 
cost. associated with the reservoirs which make coordination benefits 
possible. This is true whether such reservoirs are owned by the Fed- 
eral Government or by someone else. Finally, it recognizes and pro- 
vides for the different types of benefits that may occur in other areas. 

Under subsection (b) a reservoir owner whether Federal or non- 
Federal is not entitled to any payment for headwater improvements 
unless and until such owner has assured the owners of all affected fa- 
cilities that he will reasonably coordinate the operation of his reser- 
voir so as to produce the optimum amount of firm energy for the unit 
composed of the storage project and all downstream facilities. The 
method of giving such assurance is described in subsection (c) on page 
4and will be discussed later. 

When such assurance has been given by the reservoir owner, the 
Federal Power Commission will determine a reasonable and equitable 
annual charge to be paid to the reservoir owner in power, energy, 
money, or some combination of these media which may be mutually 
agreeable. The annual charge to be paid to the reservoir owner will 
include among other things, an equitable portion of the annual costs: 
of the reservoir, and of the annual operating and maintenance costs 
of the reservoir; and, where applicable, the Commission wil] consider 
any costs incurred by the reservoir owner and the owners of down- 
stream facilities for energy required to maintain the firm energy level 
which is assured by the coordination plan. 

This annual charge may be apportioned among all parties to the 

lan in proportion to the additional amount of firm energy that can 
produced by each affected hydroelectric facility, including the fa- 
cilities at the site of the reservoir, all as a result of the coordinated 
operation. The amount of the resultant charge which must be paid 
by any facility is further limited—by the proviso contained in lines 
19, 20, and 21 of page 3—to the value of the benefits realized by that 
particular facility. 

The term “firm energy” as it is used in the bill is defined on page 
3, lines 3 through 8. The definition is tied to the historical period 
of minimum streamflows in the river basin. 

_ The proviso commencing on page 3, line 8, and continuing through 
line 19 on that page establishes rules for the payment of benefits in 
the event the hydroelectric facilities in a particular river basin are 
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used primarily either for peaking service or for secondary energy 
rather than in the production of firm energy. Under such conditions, 
coordinated operations will not be a condition precedent to payment 
for the benefits provided, whether upstream or downstream, in which 
event the Federal Power Commission will determine an equitable 
— based on whatever benefits are conferred. 

Subsection (c) of section 31 sets out the procedure for assuring 
coordinated operation as required in subsection (b). 

If there is no agreement for coordination, a reservoir owner may 
file with the Commission a commitment to operate his reservoir on a 
coordinated basis for a period of not less than 5 years from the com- 
mencement of the ensuing storage drawndown period. This com- 
mitment will be binding on all interested parties as of the date of 
filing, unless the Commission shall, within 6 months after the date of 
filing, and after notice and opportunity for hearing, disapprove the 
proposed plan of coordination. 

During such 6-month period any affected facility may object on 
the ground that a portion or all of the proposed coordination plan is 
unreasonable. If the Commission decides that the submitted plan is 
unreasonable or inadequate, then such plan will be rejected and the 
upstream owner may file a new plan. 

Commitments by the upstream owner may be extended beyond the 
original 5-year period for successive periods of | year so long as notice 
of such intention is filed with the Commission at least 2 years prior to 
the date on which the commitment would otherwise expire. 

Therefore, the first commitment will last 5 years. No later than 
the end of the third year the reservoir owner may express his intention 
to extend the commitment for a sixth year and the same procedure 
may be repeated for succeeding years. 

Sebaetion (d), which appears on page 5, relates to two different 
situations each of which is described in a separate sentence. The 
first sentence of subsection (d) relates to a situation wherein a storage 
facility operates correctly as a part of a coordinated operation in 
such a way as to result in a detriment to the owner of another facility. 

In this situation, the Commission will allow the owner of the in- 
jured facilities an equitable offset against the charge he would other- 
wise pay for downstream benefits under subsection (b). This offset 
is taken into consideration in computing and allocating the annual 
charge payable to the owner of the storage facility. 

The second sentence of subsection (d) relates to a situation where a 
reservoir is not operating as part of a coordinated unit under either 
subsections (a) or (b) and operates in such a manner as to unlawfully 
interfere with the natural flow of the river or with storage releases of 
an upstream reservoir which is being operated on a coordinated basis. 
If such interference results in a detriment to the owner of a down- 
stream facility, the Commission will fix a reasonable charge which 
shall be paid by the owner of the reservoir causing such injury to the 
owner or owners of the facilities suffering the injury. 

Subsection (e), which appears on page 6 commencing on line 9, 
provides that charges to be established by the Commission may be 
readjusted by the Commission on its own motion or on the motion 
of any interested person or organization at any time that changed con- 
ditions may so warrant. 
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Subsection (f) provides that sums collected for benefits furnished by 
any facility owned by the United States shall constitute revenues of 
the facility providing the benefit and shall be disposed of in accor- 
dance with all applicable rovisions of law. 

Subsection (g) states that the affected parties will bear the cost of 
determinations made by the Commission, and a portion will be allo- 
cated to the United States if it is an affected party although no cash 
need be paid into the Treasury by the United States. 

Subsection (h), appearing on page 7 commencing on line 7, states 
that appropriations or other funds available for the operation of a 
Federal facility shall be available to pay any charges assessed under 
the bill against a Federal facility. 

Subsection (i) states that no party receiving a notice under sub- 
sections (b) or (d) will be required to pay charges under this bill 
for benefits which they received prior to the effective date of the bill 
or be required to pay charges for benefits received more than 5 years 

rior to the date on which the Commission gives them notice. This 
subsection likewise provides that no party shall be required to pay to 
any non-Federal interest annual charges under this bill if it is required 
to pay similar charges under State law. 

The last provision is intended to prevent a double assessment against 
some facilities, particularly in the State of Wisconsin, where State law 
presently requires similar payments for headwater improvement 
which are maintained by someone other than a branch or agency of the 
United States. 

Subsection (i), as now worded, refers only to charges for benefits, 
while subsection (d) relates only to charges for operations at one pro}- 
ect which are detrimental to the operations at another project. I 
believe the words “or detriments caused” should be inserted after the 
word “received” in lines 13 and 15 on page 7 of the bill. 

Section 2 of the bill, which appears on page 7 commencing on line 
22, repeals section 10(f) of the Federal Power Act. The repealer 
maintains in effect any right or obligation which vested or accrued 
prior to the effective date of the bill. 

In conclusion, this bill would encourage the utilities to coordi- 
nate their operations under contractual arrangements that would pro- 
vide for the most effective use of storage, generating, and transmission 
facilities, 

Under section 31(a) the utilities would participate in a contractual 
arrangement for the good of themselves, their customers, and the 
region. 

A joint utility contract would result in cooperative action among 
operating utilities; it would provide firm energy benefits instead of 
low-class secondary energy ; and it would provide for a complete inter- 
change of power and energy for full conservation of resources. 

Section 31(b) of the bill provides that if the utilities in a certain 
river system should not elect to cooperate under a contractual arrange- 
ment, the owner of a storage reservoir could coordinate his operations 
to some extent with downstream plants. In this case the Federal 
Power Commission would determine the benefits received at down- 
stream plants and the payments to be made for such benefits. I believe 
that the inducement to collaborate under a contractual arrangement 
as provided for in section 31(a) is so strong, that the utilities will have 
little need for section 31(b). 
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One of the important elements of section 31(a) is that, subject to 
the Federal Power Commission’s approval, the utilities would control 
their own destinies; they would determine their benefits; and they 
would allocate their costs in an equitable manner. Under the arrange- 
ment as provided in section 31(b), the Federal Power Commission 
would exercise its prerogative of establishing benefits, values, and cor- 
responding costs, 

n either section 31(a) or 31(b), all plants in a coordinated opera- 
tion are assured their full firm energy capability. Also, the down- 
stream plant would not be assessed a charge in excess of the value of 
such benefits. The owner of the upstream reservoir would receive 
payment for the resource it has created but it would have to perform 
in such a manner as to assure the downstream owner of the water or 
power needed for full firm energy capability. If the reservoir owner 
fails to perform, he will not be paid. This places a definite responsi- 
bility on the owners of reservoirs. 

Under either section 31(a) or 31(b), the beneficiary pays but he 
ne. The owner of the reservoir receives but he must perform. The 

rm energy base of the region will be assured, not just assumed as in 
the present situation. History has shown that coordinated operation 
is good for the utilities and it is good for the region. In behalf of 
the utilities I represent, the Grant County and Chelan County Public 
Utility Districts, and those other utilities that have approved this 
statement, I respectfully request your careful consideration and ap- 
proval of this vital legislation. 

At this point I would like to mention the other utilities that have 
approved this statement: Montana Power Co., Washington Water 
Power Co., Pacific Power & Light Co., Portland General Electric 
Co., and the Puget Sound Power & Light Co. 

Thank you, sir. 

Senator Eneir. I observe, Mr. Stevens, that on page 9 of your 
statement you cite, with approval, subsection (d) of section 31 about 
which I questioned Mr. Gatchell. 

Mr. Stevens. Yes, sir. 

Senator Eneie. You think that the practical difficulties inherent in 
the operation of that section make it necessary to strike it out. Do 
you? 

Mr. Stevens. I would not want to have it stricken, personally. You 
have two types of situations. You may have, for example—let us 
look at this map. It might help to explain. 

If all of these plants are in a coordinated operation, it may very 
well be that the storage releases at this reservoir [indicating] may be 
entirely incompatible with the power operations at this plant [indi- 
cating] but still it is the best for the whole group of utilities. 

Now the power generation at this plant must be made whole. It is 
the way everyone wants it. These utilities should be caused to pay 
in money or power to this plant which is the victim of what is best 
for the whole group. That is one situation. 

Senator Encir. Let me ask you a question right there. 

Mr. Stevens. Yes, sir. 

Senator Encore. Let us assume that an outfit has established a his- 
toric pattern of operating a powerplant, other people move in down- 
stream and the historic operation, long established by precedent, and 
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based upon legal rights, is subjected to change by reason of the intro- 
duction of downstream plants. 

Would you then compensate him in the change? 

Mr. Stevens. If he had to change, if his change is consistent with 
the best operation for the whole group, yes, he would be compensated. 

That could happen in a number of ways. It could happen that he 
is short of water at his plants, he does not get the full power produc- 
tion. 

Another way it could happen is that it is physically impossible 
to release water at this reservoir and hit every one of these plants at 
the right time. 

They would like to get that water at about 7 o’clock in the morn-. 
ing, some of them would get it at 2 o’clock in the morning, the worst 

ossible time for their load. 

So they would be supplied this firm energy capability regardless of 
when that water hits them because they are a member of this operat- 
ing group. 

our question, yes, if the coordinated operation is detrimental to 
this man’s operation, he would certainly be compensated. 

Senator Enate. It boils down to this, if you are going to compensate 
for benefits, you would also compensate for detriments, otherwise you 
are only dealing with half a case. 

Mr. Stevens. That is my opinion. Some of these people come out 
perfectly and others do not but they have to spread the blessings 
around. 

Senator Encte. I observe from your statement, also, that you say 
that it has been impossible to do this on a voluntary basis, notwith- 
standing the fact that general benefits result to everybody. 

Why is it that people cannot agree on something that benefits every- 
one ¢ 

Mr. Stevens. Unless you have a contractual arrangement that says 
you are going to do definite things with this reservoir when it comes 
down to a critical operating situation, the utilities take care of their 
own customers first and worry about coordination afterward. 

If it takes care of their own customers first, and it operates in that 
manner, it may be detrimental to everyone else downstream. 

For example, Montana’s obligation is to its customers. It now has 
no way of being assured that it is going to get the energy it would 
lose if it operates for the benefit of the downstream people. 

If it were assured under a contractual arrangement that it was goin 
to get the energy that should flow east during July and August ial 
first 2 weeks of September, then it would know that its customers 
would be taken care of and it would release this water for the benefit 
of the downstream plants. 

We have had some excellent examples of poor operations. The Box 
Canyon plant is a good example. It is downstream from the Federal 
Albeni Falls Dam. 

The Box Canyon plant can be assured of one of two things: Either 
too much water, or not enough water. This runs into money. 

The Pend Oreille PUD has a contract with the city of Seattle to sell 
40,000 kilowatts of Box Canyon power. The city turns around and 
sells 30,000 kilowatts to the Alcoa people. 
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Whenever the Box Canyon plant has not enough water to meet its 
firm energy capability these purchasers have to go out and buy the 
additional energy. Usually, the only place they can buy it is from the 
Bonneville Power Administration. 

In the years 1956, 1957, and 1958 the average annual added expense 
to Seattle and Alcoa, as a result of the operations in Albeni Falls has 
been $200,000. That is quite a bit of money to add each year, just be- 
cause the Albeni Falls Reservoir was not operated for the benefit, not 
only of itself, but of these other plants—Box Canyon particularly. 
That is not an isolated case by any means, Senator. 

Take also the situation at Chief Joseph and Grand Coulee. They 
reduce their operations when the load drops off on Saturdays, and 
on Sundays and holidays; when they reduce their generation, the 
streamflow is consequently reduced, and this reduced flow comes on 
down to Rock Island. It hits them on Monday when they should get 
the most flow, but under the circumstances, they get the least flow. 

There is nothing in the world they can do about it under present 
arrangements. Bonneville says, “We are not going to lose that water 
just for you.” So nobody in the region is there to take care of these 
folks that are injured in that manner. 

I, personally, feel that if some of the people are benefited and others 
are not, the added costs should be spread around, and certainly the 
facility creating the damage should be penalized if it is intentional. 
The plant that loses as a result of a coordinated scheme should be 
compensated by the others so that every plant comes out whole. 

Senator Eneitz. Thank you very much, Mr. Stevens. That is a 
fine statement. Can you duplicate this map you have in such a way 
that it could be included in the record ? 

Mr. Stevens. Yes, sir. 

Senator Eneiz. If you would do that, it would be very much 
suppecentad, : 

r. STEVENS. Yes, sir. 

Senator Enerx. Without objection, if it can be duplicated so it 
can be printed without great expense, it will be made a part of the 
record in your statement. 

(The map appears at this point in the transcript.) 
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(The following information was subsequently submitted for the 
record :) 


SEATTLE, WASH., March 18, 1960. 
Hon, Ciair ENGLE, 
Committee on Interstate and Foreign Commerce, 
U.S. Senate Office Building, Washington, D.C. 


DEAR SENATOR ENGLE: After completion of the hearings on S. 1782, those in the 
Northwest who are interested in the bill understood that figures showing the 
results of coordinated operations thereunder might be helpful to the committee, 
Accordingly, the enclosed documents were prepared. 

The first document is entitled “Example of Payment To Be Made to Owners 
of Water Control Facilities When Such Facilities Have Been Coordinated Under 
Section 31(b) of Senate Bill 1782.” It is a narrative description of the manner 
in which the payments can be computed. 

The second document is a 13-page detailed computation of the amounts of 
firm energy received and the charges which would be paid and received on the 
Columbia River system if it were operated under the provisions of the bill as 
described in the narrative description. 

The third document is entitled “Summary—Annual Payments and Receipts for 
Coordinated Releases of Stored Water.” It is a summary of the detailed com- 
putations listed above. It shows the annual results in money and the firm 
energy (in average megawatts) which is not now assured but which would 
result from coordinated operations under S. 1782. 

The last document is entitled “Annual Payments, Receipts, and Values of 
Firm Energy Resulting From Coordinated Releases of Stored Water in the 
Columbia River Basin.” It shows an owner-by-owner accounting of payments 
which would be made and received under the coordinated operation contem- 
plated by the bill. It also shows a money value for the total firm energy pro- 
duced from storage releases from someone else’s reservoirs. Such energy is not 
now assured but would be assured under the coordinated operation contemplated 
by the bill. The columns entitled “Annual Value of Energy at Market” show 
values for such energy received by each owner and provided to others by each 
owner. Selected examples of annual payments and annual values of such 
energy are as follows: 

Montana Power Co. receives $98,000 plus energy worth $1,976,400 and 
provides energy to others worth $5,135,200. 

Grant County Publie Utility District pays $536,200, receives energy worth 
$5,177,400 and provides no energy to others. 

The Federal Government receives $927,700 plus energy worth $5,895,400, 
and provides energy to others worth $12,753,800. 

The region as a whole is assured of 1,268 megawatts of firm energy with a 
value of $21,419,400. 

I hope that these documents will be of value to the committee and that the 
committee will include in the record so much as they deem appropriate. 

Respectfully yours, 
JACK D. Stevens, Consulting Engineer. 


OcrosBer 9, 1959. 


PART I. EXAMPLE OF PAYMENT TO BE MADE TO OWNERS OF WATER-CONTROL FACILITIES 
WHEN SUCH FACILITIES HAVE BEEN COORDINATED UNDER SECTION 31(bD) OF SENATE 
BILL 1782 


To obtain the maximum benefits from a hydroelectric river system there must 
be close coordination between the operators of each of the hydroelectric projects 
of the river system. 

Among the major functions that must be coordinated is the filling and the 
holding of the upstream reservoirs of water-control facilities during runoff 
periods when combined flows and power production are in excess of combined 
requirements, such stored water to be held in storage until useful to carry the 
combined load of the parties of the river system. Another major function is 
the coordination of water releases from the reservoirs of the water-control 
facility during the storage-control period to produce maximum firm power and 
energy and maximum usable secondary energy for each of the parties with 
facilities on the river system. In order to accomplish these objectives, energy 
must be exchanged between the parties in such a manner that the firm capability 
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of each party is maintained at all times and that each party has the opportunity 
to produce the maximum amount of secondary power after the prime objective of 
firm power and energy has been assured. 

The costs of the coordinated operation consist of the annual costs of the 
water-control facility and the yearly costs of each operator on the river system 
for filling and holding reservoirs, regulating riverflows, and exchanging energy. 
Such yearly costs depend on current load demands, current riverflows, and the 
needs of each operator to meet his firm and secondary demands for power, and 
are not determinable until after the operation has occurred. 

The annual costs of the water-control facility and the allocation of these costs 
to each benefit provided by the water-control facility can be reasonably deter- 
termined in advance of an operating year. Such costs are subject to change only 
as labor and other current costs vary or whenever a new facility is constructed 
or the basic operation of the river system is changed. 

The benefits arising from capital expenditures made for upstream water- 
control facilities may include, among others, flood control, navigation, irrigation, 
power and energy production at site of water-control facilities, and energy pro- 
duction at downstream hydroelectric facilities. 

After elimination of the capital costs of upstream water-control facilities 
allocated to flood control, navigation, ete., the remaining capital costs are the 
costs of the facilities used to produce power and energy “at site” of the water- 
control facility and the costs of “stored water.” 

The costs of the facilities required to produce power and energy at site of the 
water-control facility include the cost of control gates, powerhouses, turbines, 
generators, switchyards, ete. (specific power facilities) and in addition the cost 
of “head” to provide falling water. Head is created by the dam at site, and a 
part of the costs of the dam and reservoir (joint power costs) are chargeable to 
head benetits. 

The remaining benefits are the energy production from stored water at site 
and at downstream hydroelectric facilities. The remaining costs after adjusting 
for the costs of the specific power facilities at site and after the allocation of 
the costs for head benefits at site are chargeable to stored water. The annual 
costs of stored water used for the production of energy at site of the water- 
control facility and at each of the hydroelectric facilities downstream is allocated 
to each in proportion to the benefits each receives in increased firm energy 
production arising from the use of the stored water, assuming a recurrence of 
the minimum power water year of record. 

To establish a maximum limit on annual costs to be allocated to downstream 
hydroelectric facilities, an alternate cost of storage was determined for each 
type of financing used by the respective parties downstream. The costs to the 
downstream users were limited to the established alternate storage costs when- 
ever the allocation of the water-control facility exceeded such limit. 


PART II. EXAMPLE OF ESTIMATE OF PAYMENTS TO BE MADE TO OWNERS OF WATER- 
CONTROL FACILITIES IN THE COLUMBIA RIVER BASIN UNDER SENATE BILL 1782 


The assumptions and procedures discussed herein are those used in estimating 
the payments to be made to owners of water-control facilities in the Columbia 
River Basin by the owners of hydroelectric facilities benefiting from coordinated 
storage releases, as provided in Senate bill 1782. 

It should be noted that the payments computed herein cover only the direct 
payments for the firm energy benefits received, which shall be a fixed annual 
payment. 

The Federal Power Commission is to take into account, on an after-the-fact 
basis, costs incurred by owners of water-control facilities and downstream facili- 
ties for the following services when not compensated for by the exchange of 
energy : 

1. Cost of energy purchased to maintain firm energy capability. 
2. Cost of regulation or load factoring to maintain firm energy capability. 

This example is based upon a minimum water year. Since the cost of the 
water-control facility is thereby provided for, in years in which there is more 
than minimum water all excess water which is useful in the production of sec- 
ondary energy should be released on a coordinated basis without additional 
charge. If the bill does not clearly provide for this, it should be amended. 


1. Annual fired charges, page 1 


Annual fixed charge percentages are the same as used by the Federal Power 
Commission in its “Notes on Determination of Headwater Benefits—Columbia 
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River,” issued February 1959, except that the percentage for Federal income 
taxes has been deleted from the Federal Power Commission percentage for total 
taxes. 


2. Capital costs, page 2 

With the exception of Brownlee the capital costs of the water-control facilities 
are the latest data used by the Federal Power Commission for joint dam and 
reservoir costs allocated to power. These Federal Power Commission costs do 
not include the costs of specific power facilities such as powerhouses and gen- 
erating equipment. Brownlee costs are recent estimates prepared by the Idaho 
Power Co. 


38. Annual charges, page 2 


Total annual costs are computed on page 2 of the tables for each reservoir 
in accordance with the type of financing used by the owner of the reservoir. 
These actual costs are shown in italic. Alternate annual costs are computed for 
each reservoir by use of the type of financing used by each downstream owner, 
In addition to the fixed annual charges shown on page 1, charges are added for 
dam and reservoir operation and maintenance costs, administration costs, and, 
for the Federal projects, interim replacements. These additional costs, includ- 
ing miscellaneous costs, are the same as those used by the Federal Power Com- 
mission, except that for Flathead, the total Indian land rental fee is included, 
and for Coeur d’Alene, the full cost of the overflow rights is included. 


4. Calculation of alternate cost of storage, page 3 

Each downstream owner is subject to charges by the owner of the water- 
control facility only to the extent of the “value of the benefits realized.” The 
measure of “value” of storage to downstream facilities in this example follows 
the approach of the Federal Power Commission and is assumed to be the average 
alternate cost of storage to each classification of ownership, Army, Bureau, 
public non-Federal, and private. To obtain the alternate cost of storage for each 
classification of ownership the annual cost of each reservoir for each assumed 
ownership is first allocated between head and storage benefits as explained later 
in paragraph 5. The costs allocated to storage are then totaled for all reservoirs 
for each assumed ownership and divided by the total firm energy benefits pro- 
duced during the drawdown period from all the reservoirs. The result, in 
mills per kilowatt-hour, is then used as the “value of storage” for each classi- 
fication of ownership. In case the actual charges from a particular reservoir 
exceed the applicable alternate cost, the payments are then limited to the 
alternate cost of storage applicable to that particular classification of ownership. 
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§. Dam and reservoir costs divided between head and storage, page 4 


The dam and reservoir provide two basic functions at a water-control facility, 
namely, head at site and storage for use at site and downstream. The dam and 
reservoir costs should be assigned logically to these two basic functions. The 
most important functions of head are to produce firm energy during the storage 
drawdown period from: 

(a) Natural streamflow of the minimum water year. 

(0) Upstream storage releases. 

(c) At-site storage releases. 
The use of storage at site and downstream is also in terms of firm energy 
production during the storage drawdown period of the minimum water year. 
The dam and reservoir costs are assigned directly to these two functions of 
head and storage in terms of firm energy production. 


6. Plants included, amounts of storage releases and conversion factors, pages 
5-13 

The total available storage is drafted from each reservoir during the 7-month 
drawdown period in the minimum water year in accordance with regulation 
studies for the river basin to produce the maximum total amount of firm energy. 
The conversion factor at each plant is the average factor throughout this 
drawdown period and applies alike to use of all storage water and natural flow 
water. Plants in the system include those under construction. 


7. Apportionment of payments for coordinated storage releases among bene- 
jiciaries, pages 5-13 

The portion of the dam and reservoir costs chargeable to the use of storage is 
that remaining after subtracting the costs assigned to the head function from 
the total dam and reservoir costs. The costs assignable to storage are then 
distributed among the hydroelectric facilities at site and downstream, using the 
storage, in proportion to the firm energy each beneficiary produces from the 
storage of each water-control facility. The at-site generating facility is included 
as a beneficiary in the use of its own storage. 


8. Calculation of payments to water-control facilities, pages 5-13 


The payment which is to be made by each owner of a downstream hydroelec- 
tric facility to the owner of each upstream water-control facility is equal to the 
portion of the water-control facility’s cost apportioned to the downstream plant, 
or to the alternate cost of storage for the particular downstream owner, which- 
ever is the smaller. 


9. Basic figures 

All basic figures used in this example to indicate costs or other values or 
amounts were chosen only to illustrate the formula submitted. They are in- 
tended as neither agreed nor established physical facts. However, we believe 
that such figures, taken as a whole, and the conclusions drawn from them, pre- 
sent a picture which is substantially correct. 
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Page 1 


Table of annual fixed charges applicable to water-control facilities 
{In percentages] 
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Senator Enaxe. The next witness is Mr. Howard Elmore, Public 
Utility Districts of Chelan and Grant Counties, Wenatchee, Wash. 

Mr. Elmore, I observe that you have a prepared statement. 

Mr. Exmore. Yes, I do. 

Senator Enatz. The Chair desires, if possible, to speed up the hear- 
ing somewhat. 

r. Etmorg. I would like your permission to file the statement for 
the record and just read the most important parts of it. It will take 
me perhaps 5 minutes. 

Senator Enexte. That would be excellent. In other words, to the 
extent that the testimony becomes cumulative, it does not add particu- 
larly. So, if you could, Mr. Elmore, we will make your statement a 
part of the record as if read, and then you can read the parts of it, 
where you ad lib. If you want to emphasize any points on which 
you are in disagreement with the witnesses who have preceded you or 
others who may follow—I understand there are some opponents to 
this program—with that understanding, would you go ahead ? 


STATEMENT OF HOWARD C. ELMORE, ASSISTANT MANAGER FOR 
CHELAN COUNTY PUBLIC UTILITY DISTRICT, WENATCHEE, 
WASH. 


Mr. Exmore. Yes, sir. My purpose in appearing here is to testify 
in regard to S. 1782 on behalf of our district. 

In my capacity with the district I am responsible for the manage- 
ment of the district’s hydroelectric power operations. The district 
owns and operates the Rock Island hydroelectric power project on the 
Columbia River with a capacity of 245,000 kilowatts; the Lake Chelan 
hydroelectric power project on a tributary to the Columbia River 
with a capacity of 57,000 kilowatts which includes a reservoir with 
676,000 acre-feet of usable storage. We also operate as required a 
small hydroelectric plant on the Wenatchee River with a capacity of 
2,000 kilowatts. The district currently has under construction, and 
about 50 percent completed, an additional hydroelectric power project 
on the Columbia River called the Rocky Reach project whieh will have 
an initial capacity of 775,000 kilowatts. This project is scheduled 
to start producing power in July 1961 and is to be completed in 1962. 

We supply power to our own system loads from our generating 
plants, a part of our load being an aluminum smelting plant located in 
Chelan County. The remainder of the power we generate that is not 
used by us is sold to utility companies. We have reserved from our 
operating plants and from the Rocky Reach plant for use in our own 
loads in the district a total of 473,000 kilowatts of low-cost hydro- 
electric power. Our generation and transmission system is intercon- 
nected with the system of the Federal Government and with certain 
utility companies in the region. We operate under contractual ar- 
rangements with the Government and with the utility companies 
which include power contracts, transmission agreements, and euhuadl 
agreements. part of our system power requirements is purchased 
from the Federal system under a power contract with the Bonneville 
Power Administration. 

We have an additional interest in hydroelectric power development 
and operation particularly with reference to our plans for construc- 
tion of a reservoir storage and power project on the Wenatchee River 
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which is also a tributary to the Columbia. An application by the dis- 
trict for a license on this project is now before the Federal Power Com- 
mission. This project as planned would develop a capacity of 226,300 
kilowatts with usable reservoir storage totaling 240,000 acre-feet. 
Operation of the storage reservoir would produce both power and 
flood-contral benefits downstream. 

My testimony is in support of the principle of the proposed legisla- 
tion to the extent of approving changes in the Federal Power Act to 
establish assured coordination of hydroelectric power systems on a 
basis of an equitable sharing of benefits created by such coordination. 
From our experience to date in the operation of our hydroelectric 
plants we realize that it is not possible to obtain their full power 
potential without assured coordination both hydraulically and elec- 
trically with other hydroelectric power systems in the Columbia River 
Basin including the system of the Federal Government. We do not 
have such assurance today and there seems to be little prospect for im- 
provement in the future unless we have some such solution as set forth 
in the proposed legislation. 

Hydroelectric-power development in the Columbia River Basin is 
unique. ‘To my knowledge in no other section of our country has 
the Federal Government made such a large investment in a hydro- 
electric power system, assumed an operating position, that over- 
shadows other public and private power operations of the region, and 
at the same time accepts only a limited responsibility for meeting the 
power needs of the customers it serves. The economic benefits re- 
sulting from the construction of these Federal projects are very sub- 
stantial, but the limited responsibility of the Government in such 
development has brought us to the realization that we must, in the final 
analysis, provide our own assured power supplies and look to ourselves 
toa great extent for development &f our foval sonal resources. Accord- 
ingly some local public agencies, such as Chelan County Public Utility 
District, have moved ahead on their own initiative with the con- 
struction of large projects on the Columbia River, such as Rocky 
Reach. Full-load-carrying capability of this power project cannot 
be realized without the highest degree of coordinated operation with 
the power system of the Federal Government and the systems of 
other public and private utilities comprising the Northwest Power 
Pool. From experience, it is our belief that the benefits generally 
recognized as possible through full coordinated operation of power- 
plants in the Northwest cannot be obtained under present procedures 
adhered to in the operation of the Federal system combined with 
the problems of multiple project ownerships and out-of-date pro- 
visions and interpretations of Federal laws and regulations. When 
section 10(f) of the Federal Power Act was enacted some years ago, 
I am reasonably certain that the problems of coordinated operation 
as they exist today were unknown and the benefits possible from 
full coordination under conditions of a complex power development 
of multiple ownerships on a river system such as the Columbia were 
not imagined. It is apparent now that something at least approach- 
ing a common basis of treatment for all project owners operating 
in the Northwest Power Pool must be found if the benefits of full 
coordinated operation are to be realized. 
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Some of us have heard the suggestion that coordination could 
be forced on project owners by making it a requirement in existing 
and all new project licenses issued by the Federal Power Commission, 
There seems to be some doubt as to the legality of such action. 
However, if we assume that coordinated operation could be made a 
requirement by law or as a condition of a project license without estab- 
lishing reasonable equality of treatment among the project owners, 
we can be certain that the inevitable result would be operating arrange- 
ments falling far short of maximum coordination and the power 
benefits to the region could likewise be expected to be substantially less 
than what could otherwise be realized. In other words, merely re- 
quiring coordination of operations among the various project owners 
without establishng a measure of equality as a basis for such operations 
cannot possibly result in project owners coordinating their opera- 
tions to the fullest degree. This is simply a matter of economics 
as related to the responsibility of a project owner for the operation 
of his own system. 

It is the prime responsibility of each project owner to operate the 
power generation and reservoir storage under his control to meet, 
first of all, the load requirements of his own system or the systems 
he serves under contract. Such an operation in many instances can- 
not be modified, without considerable cost to the project owner, to 
meet the load or reservoir storage requirements of another system. 
Thus, if two or more systems are to coordinate their operations there 
must be a sharing of benefits produced through compensating ex- 
changes of power or perhaps in some cases money—otherwise one 
system benefits to the expense of another and real coordination be- 
comes economically impossible in many instances. 

In our operation of Rock Island Dam, we have come face to face 
with this problem as it relates to aglownstream plant. We have no 
control over upstream water releases from the Federal Grand Coulee 
and Chief Joseph Reservoirs on which we are dependent for power 
generation at Rock Island. Because of this condition we have at 
times been required to purchase energy to “firm up” Rock Island 
power and thus find ourselves in the position of buying energy, at 
times from the Federal Government, ode of streamflow condi- 
tions created in the Government’s operation of the Grand Coulee and 
Chief Joseph powerplants; likewise much of the so-called “head- 
water benefits” that could be realized at Rock Island are lost because 
of lack of formal arrangements on coordination with the Federal 
Government and the other headwater storage owners and operators. 
These are examples of coordination problems that we find in our own 
operations for which we have been unable to work out entirely satis- 
factory or assured solutions and for which there are few established 
“eround rules” under which coordination can be formulated. We 
can anticipate that such problems will continue to be serious ones 
for us in our operation of the Rocky Reach project. These and 
similar situations as they relate to other pool utilities in the North- 
west have resulted in the realization that there is an urgent need 
for the establishment of understandings that will make real coordi- 
nation possible. One of the obvious essentials appears to be need 
for a change in the Federal Power Act that will establish some basis 
of equality among utilities in the matter of sharing benefits that re- 
sult from adapting their system operations to benefit others for the 
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purpose of producing the maximum amount of “load-carrying 
power” for themselves and for the region. This could certainly be 
considered conservation of our water and power resources and worthy 
of intelligent and openminded consideration. 

Specifically the change needed is in section 10(f) of the Federal 
Power Act which would permit the Federal Government to compen- 
sate a non-Federal project when such project is coordinated with 
the Federal system and operated to the Federal system’s benefit, in a 
similar manner, if not to the same degree, that the Federal system 
requires compensation for benefits to others. A degree of coordina- 
tion has existed for some time among the Northwest Power Pool 
utilities; however, under present laws and regulations so mutually 
agreeable, basis for coordination in its fullest sense, at least with the 
Federal system, has yet been found. From experience we have had 
in the Northwest in attempts to apply section 10(f) in the deter- 
mination of charges for headwater benefits we have concluded that 
full realization of such benefits can only be accomplished through 
assured coordinated operations. ‘The application of section 10(f) to 
the Columbia River projects has been so complicated that despite 
extensive efforts on the part of the Federal Power Commission and 
the utilities in the Northwest to apply the provisions of this section 
no final assessments for benefit payments have been made. 

It is our understanding that the Federal Government has agreed in 
some cases to compensate non-Federal project developers for flood- 
control benefits that the operation of their projects produce down- 
stream. Operation of a powerplant or storage reservoir under co- 
ordinated power operations for someone else’s benefit, in our opinion, 
falls in the same category as operation of a project to meet flood-con- 
trol requirements. Both operations should have a similar right to 
compensation regardless of project ownership, if such operations are 
governed by agreement. 

We do not subscribe to the idea that the Federal Government 
should not compensate others for benefits received from the operation 
of non-Federal projects because of the claim that “This is asking the 
American people to pay rent on their own property.” Such a claim 
might have merit if the Government would by so doing lose more than 
it would gain. Such might have been the situation when section 
10(f) was enacted, but in the Northwest today it is obviously not the 
case. Compensation made by the Government for benefits received 
from non-Federal projects can now be considered no more of a sub- 
sidy when applied to power than when applied to flood control. 
Furthermore, we maintain that the public property being used by a 
non-Federal project developer is the powersite and the water in the 
river and not the structure financed and built by the developer. 
Until such a structure might some day be acquired by the Federal 
Government, it cannot be considered Government property and there- 
fore, payment by the Government for benefits received as a result of 
construction and operation of such a project can hardly be considered 
as payment of rent by the Government on its own property. 

We believe there would be no impairment to full development. of 
our river resources in the Northwest for either flood control or power 
eee as a result of the proposed legislation. A result could 

, however, that any project ern or under construction could 
be better designed and operated to meet the beneficial requirements 
of coordinated operation. This would apply to non-Federal public 
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projects such as those constructed by the public utility districts as well 
as those of the Federal Government or the private utility companies. 
We can no longer think in terms of “single ownership” of major 
hydroelectric power projects in the Columbia River Basin. There are 
now a number of “special interests” outside the Federal Government 
engaged in construction and operation of such projects. To ignore 
this situation is to fail to rec ognize or appreciate the basic problems 
confronting the Northwest utilities in working together in the interest 
of making the fullest use of our power resources. 

Senator Eneue. There is one statement you made that interests me, 
Mr. Elmore. That is the statement appearing on page 4 in which 
you say that there seems to be some doubt as to the legality of such 
action, referring to the coordination forced on project owners by 
making it a requirement in existing and all new project licenses issued 
by the Federal Power Commission. 

You do not state whether or not you are a lawyer, but the question 
occurred to me: To what extent this legislative action could be 
retroactive to cut across existing legal rights ? Is that the question 
you raise here ? 

Mr. Exmore. Yes, sir, I understand that there is some real doubt 
as to whether or not existing licenses could be changed to require 
coordination. 

Senator Enoxie. Of course, if we cannot relate this matter to 
existing licenses and projects now in place, we are not doing very good, 
are we? In other words, the bill becomes ineffectual if the basis of 
it is subject to legal challenge, isn’t that right ? 

Mr. Exmore. As I understand, the bill would ree ognize voluntary 
coordination agreements as opposed to what we might call forced 
coordination under provisions of a license. 

Voluntary coordination would certainly be nothing illegal abont 
entering into voluntary agreements. The proposed legislation wouid 
recognize voluntary agreements as a basis for coordination and for 
sharing these benefits resulting from it. 

Senator ENoie. There is some doubt in my mind about the legality 
of making this kind of a program retroactive, if it abridges existing 
legal rights. 

Mr. Exmore. Perhaps there is a misunderstanding. I am _ not 
proposing that it be made retroactive. 

Senator Enetr. If it is not made retroactive, vou might as well not 
pass it, considering all the projects you now have in place on that river 
system. It isan interesting point, because I think some smart law ver 
could come up with the argument that you are taking property with- 
out due process and without just compensation. 

I am not speaking of the voluntary method, I am speaking of the 
one where we put it in the law and say they have to do it. At any 
rate it is something we ought to think about a little. 

Thank you very much, Mr. Elmore, for your statement. 

Mr. Extmore. Thank you. 

Senator Enate. I epamieiane your being here. You have been most 
informative and helpful. 

Senator Enotx. Mr. Glenn Bandelin of the Northern Lights REA, 
Sandpoint, Idaho. 

You have a prepared statement which is relatively brief. If you 
desire, you can go ahead and read it, or summarize it, as you choose. 
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STATEMENT OF GLENN E. BANDELIN, ATTORNEY AT LAW, 
SANDPOINT, IDAHO 


Mr. Banpewin. I might state, as a member of the Idaho Senate for 

a good many years, I realize the value of time and brevity and I assure 
you I can get my message over in a very few words. 
" My name is Glenn E. Bandelin, attorney at law, Sandpoint, Idaho 
rep! esenting Northern Lights, Inc., a cooperative engaged in the sale 
and distribution of electric ity in northern Idaho, eastern Washington, 
and western Montana and operating under the supervision of the 
Rurai Electrification Administration. I have been attorney for 
Northern Lights, Inc., for 24 years. I am also a State senator repre- 
senting Bonner County in the Idaho State Legislature. 

At the present time Northern Lights, Inc., is interested in the con- 
struction of a hydroelectric project on the Priest River below Priest 
Lake in northern Idaho to meet the future needs of its members. This 
project will provide a substantial amount of controlled storage which 
is usable from the confluence of the Priest River and Pend Oreille 
River down to the Columbia and down the Columbia from the con- 
fluence of the Pend Oreille River and the Columbia River to the 
mouth of the Columbia River. Additional power created by this stor- 
age will be very substantial and be of very great value. The genera- 
tion at the project, while not insubstantial, is still not substantial 
enough to pay for the costs of constructing the project and the main 
benefits from the project. will be the incre: ased g generation through all 
of the plants down to the Pacific Ocean. 

These benefits can be realized only through a reasonable and equi- 
table coordination agreement with the various utilities, including the 
Bonneville Power Administration, which operate hydroelectric plants 
downstream from this project. At the present time the State of Idaho 
owns, and the Washington Water Power Co. operates, a wood crib and 
rock type of storage dams without any powerplant attached to it at 
the lower end of Priest Lake. 

We have been negotiating with the Washington Water Power Co. 
and the State of Idaho for the substitution of this larger dam and 
more permanent project located on the Priest River approximately 
2 miles below the outlet of Priest Lake. We had arrived at what 
appeared to be an equitable solution for all of us concerned. 

We then went to discuss the problem with the Bonneville Power 
Administration and negotiations were at that point brought to a 
complete and abrupt halt. 

I might state here outside my prepared statement that we were 
operating under this partnership program, we thought. I had looked 
at it a little bit askance. But although we were willing to go into 
partnership with the Washington Water Power Co. and the State of 
Idaho and ourselves had per fec ted our agreement, when we got down 
to the Bonneville Power Administration we were just shut ‘off with- 
out a chance to go into any agreement whatever. 

It is my under standing that the Bonneville Power Administration 
feels that because of the legal technicalities involved in section 10(f) 
of the Federal Power Act, and because of an Idaho State law which 
the State will undoubtedly change in its own interest, they are unable 
to give any recognition to the \ alue to them of the storage to be pro- 
vided by us on Priest Lake. 
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Without recognition of this value the project is not presently eco- 
nomically feasible, and we will be unable to proceed with the con- 
struction of the project. We feel that legislation such as that set out 
in S. 1782 will constitute progress in the right direction and we are 
hopeful that if this legislation is passed, we will be able to work out 
a reasonable coordination agreement with the Bonneville Power Ad- 
ministration which will make it possible for us to construct this project. 

I wish to thank you very much for this opportunity to appear before 
the committee. 

Senator Enotes. I would like to ask you one question. 

On page 2 in the middle of your statement you refer to an Idaho 
State law which the “State will undoubtedly change in its own in- 
terest.” 

You cite that as one reason given by the Bonneville Power Admin- 
istration for being a little cold nosed about this proposition. 

Mr. Banpvetin. Yes, sir. We took up that law with the Bonne- 
ville Power Administration before we passed it. It was to their in- 
terest. We got the law passed which provided that the water should 
be released at a certain date that would coincide with the best interests 
of the Bonneville Power Administration. 

We passed the law, then after we got it passed for them, we were 
met with the cold shoulder. 

Senator Eneiz. The State of Idaho passed a law in order to facil- 
itate this proposition, right ? 

Mr. Banpetin. I will say this, that those of us members of the 
legislature who wanted to help the Bonneville Power Administra- 
tion saw that the law was passed. It was not directly at the in- 
stance of the Governor. 

Senator Eneie. What did you mean by saying that because of 
Idaho State law, which “the State will undoubtedly change in its 
own interest”? Has the law been changed, or do you expect it to 
change again ? 

Mr. Banpevin. No. After last session of the legislature we then 
found out for the first time that the Bonneville Power Administration 
was taking this law, we will say, in their own way. 

So, at next session of the legislature, we will go ahead and have 
the law changed and we will have it changed for this reason: Idaho 
places a generation tax upon its generating plants. They will re- 
ceive money if this plant is built, if it cannot be built, why, obviouslv 
they are going to lose money. 

So, in their own interest, they are going to have to go ahead and 
change the law. 

Senator Enc. Of course, you put your finger on part of this sit- 
uation which would raise some questions. 

As I understand it, you want to build a project. But, in order for 
that project to be economically feasible, a contribution for the down- 
stream benefits is necessary. 

Mr. Banvetin. That is correct, sir. 

Senator Eneie. And the Bonneville Power Administration either 
does not think the benefits to it are warranted for the price charged, 
or the Bonneville Power Administration just simply does not want to 
do it because it does not want to do it. 
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Now, would this law, if passed, force the Bonneville Power Admin- 
istration to pay you the alleged benefits, whether they agree with them 
or not ? 

Mr. Banvettn. Well, you would have to pass both laws, that is, the 
State law to which I referred, and also this one. Now, to give you an 
example of what would happen: 

I have talked with Bonneville. At the present time the building of 
this plant of ours would create generation downstream of approxi- 
ately 11,000 kilowatts, which will be increased to 15,000 kilowatts 
when all of these downstream projects come on the line. 

Our generation is only approximately 5,000. So, instead of power 
at 114, 2 mills, we have got 5-mill power if we do not get the benefits 
of the downstream—that is, the downstream benefits from the up- 
stream storage. 

You are stopping progress in the whole community, the whole area 
out there if you do not have these integration agreements, because the 
more water that is put upstream, the more value you have got down- 
stream, and the more you have got to export if you should decide to 
export. 

senator Enexe. That raises a question, when you speak of an agree- 
ment, you presuppose that you have had a meeting of the minds. Let 
us assume the minds never meet. Under this law, would the Federal 
Power Commission have the power to knock heads together and to tell 
them to agree? 

Mr. Banvettn. I think that they would have substantial power; yes, 
sir. 

Senator Enate. I would like to see that analyzed and commented on 
at some time or other. That is, this question: What happens when 
your organization wants a contribution and the fellows downstream 
do not want to give it? That is what I want to find out. 

Thank you very much for your statement, Mr. Bandelin. We ap- 
preciate the chance to hear from you. 

Mr. Banpetrn. Thank you, sir. 

Senator Enetr. Mr. Alan P. O’Kelly, of Washington Water 
Power Co. at West 825 Trent, Spokane, Wash. 

Mr. O’Kelly, I observe you have a fairly short statement. 

Now, you can read it all, or summarize it. Since it is short—the 
Chair would like to avoid repetitive statements to the extent of evi- 
dence and cumulative evidence. If there are some parts of this that 
are different, with a comment on different aspects, 1t would be pref- 
erable if you could pick those out. 

Mr. O’Ke tty. I would be glad to. 

Senator Enoie. Very well. Proceed. 

Mr. O’Ketty. As a matter of fact, I had expected, in view of your 
former statements, to ask that my full statement be incorporated 
in the record verbatim and I be allowed to, instead, answer some of 
these questions which have been raised. 

Senator Eneie. Without objection, the statement will be made part 
of the record as if read and you can proceed to extemporize and sum- 
marize. 
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STATEMENT OF ALAN P. O’KELLY, ATTORNEY AT LAW, PAINE, 
LOWE, COFFIN & HERMAN, GENERAL COUNSEL FOR THE WASH- 
INGTON WATER POWER CO., SPOKANE, WASH. 


Mr. O’Kaetiy. I am Alan P. O’Kelly, attorney at law, of Spokane, 
Wash., and I desire to present a statement to this committee on be- 
half of the Washington Water Power Co., in favor of Senate bill 
1782. 

The Washington Water Power Co. has long been a very strong 
advocate of the coordination of the hydroelectric resources in the 
Northwest. 

In the early years of World War II, the Washington Water Power 
Co. was very instrumental in the formation of the Northwest. Power 
Pool which, through its operations, created a substantial amount of 
additional power for the Northwest area to help the war effort. It 
later was very instrumental in creating what is known as the inter- 
company pool, a pool composed of Puget Sound Power & Light Co., 
Pacific Power & Light Co., Portland General Electric Co., and the 
Washington Water Power Co., which is still in operation. 

Last year we negotiated a coordination agreement with the Idaho 
Power Co. and Pacific Power & Light Co. The company has had 
considerable experience with and knows the very material advantages 
arising out of the pooling of the hydroelectric resources in an area. 

When the proposed legislation was in the course of preparation, 
our company was asked for its reaction to the proposed legislation. 

Our first observation was, of course, that we were in favor of any- 
thing which would promote coordination of the natural resources 
of the area. We were somewhat concerned by the fact that the legis- 
lation was expected to be in somewhat general language and we felt 
that it was preferable to incorporate into such legislation the defini- 
tive ditineliihen of proper coordination so that we would have an 
assurance that the cost to all cooperating entities would be reasonable. 

However, after talking to nearly all of the other electric generating 
entities in our area, having an interest similar to ours, which include 
not only the investor-owned utilities, but the local publicly operated 
utilities as well as power companies in other parts of the United States, 
we became convinced that it would not be feasible to write legislation 
which could be definitive in this respect. 

The legislation as finally drawn does provide minimum safeguards 
such as the provision requiring that the charges be apportioned in 
proportion to firm energy gains in areas such as ours where firm 
energy is the criteria and the provision that in no case can the result- 
ant charge to any facility exceed the value of the benefits realized 
by such facility. 

Our company became convinced that there were adequate safe- 
guards in the bill and since the bill provided a basis for the securing 
of the tremendous benefits of coordination, we determined to whole- 
heartedly support and endorse this legislation. 

It is logical, of course, to ask why this coordination cannot be at- 
tained without passage of this legislation. A large measure of co- 
ordination was attained during the 1940’s and early 1950’s through 
the Northwest Power Pool. 

This was a period of power shortages and so-called brownouts, As 
the power shortage eased off and each utility became more nearly able 
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to meet the needs of its customers, economies became the primary con- 
sideration and each generating entity became more inclined to operate 
in accordance with its own economic interest instead of for the overall 
benefit of the area. 

Perhaps the best answer is to very briefly review the conferences 
that have been held in San Francisco at the regional offices of the 
Federal Power Commission for the purpose of attempting to deter- 
mine past payments due under present section 10(f) of the Federal 
Power Act. 

These conferences have been going on over a period of approxi- 
mately 8 years. The minutes of those meetings are very voluminous 

and I do not expect to take up the time of this committee by review- 

ing the whole course of this proceeding. I would merely like to point 
out that during the course of those conferences several things became 
quite evident fo at least the great majority, if not all of those partici- 
pating in the conferences. The first and most important thing which 
became evident was that any possible payments under present section 
10(f) were going to be relatively minor, since without coordination 
the benefits derived by downstream plants from headwater benefits 
had relatively little monetary value. The second thing that became 
quite evident was that with coordination the benefits from headwater 
improvements could become very substantial. 

In 1956 it was finally decided that while we were continuing our 
efforts to determine payments under section 10(f), it would be also 
of great value to everyone concerned if we, at the same time, set up 
on an informal basis a separate committee to attempt to work out the 
principles of coordination. 

One of the first problems that this committee ran into was the fact 
that the Federal Government, and particularly the Bonneville Power 
Administration, had some severe limitations put on it because of the 
wording of present statutes. 

Bonneville took ie position, which position was supported by the 
Grand River Dam Authority case, that in any coordination agreement 
Bonneville would be unable to give any credits for interest, mainte- 
nance, or depreciation of any headwater i improvements, so that some- 
how these charges would have to be separated out from the costs of 
coordination. This and other legal complications which, I under- 
stood, cast some doubt on the right of Bonneville to make ‘an coordi- 
nation agreements, made it impossible for this committee to proceed. 
In order to make any progress, it was decided that the committee 
should proceed to work out the principles of a coordination agree- 
ment ignoring any legal restrictions, with the thought that if agree- 
ment could be reached on how coordination should work, we might 
then consider going to Congress and asking for corrective legislation 
which would make it possible to work out a reasonable coordination. 

The coordination committee did then proceed to work out most, if 
not all, of the basic principles of coordination. While this commit- 
tee’s work has not yet been completed, it plans to hold meetings in 
the near future to work out the details in a more definitive form. 
The legislation here under study did not, by the way, stem from the 
coordination committee or directly from these negotiations, but. it ap- 
pears that this legislation would remove the major roadblocks which 
we encountered in the past in attempting to work out coordination 
agreements. 





68 AMENDMENTS TO THE FEDERAL POWER ACT 

The charge is made that this bill will provide a bonanza to some of 
the private power companies at the expense of the Federal Govern- 
ment. Nothing could be further from the truth. 

Under this bill the beneficiaries will be every person who uses elec- 
tricity in the Northwest and I cannot see how it is going to cost the 
Federal Government a cent. In the first place, these are the type of 
expenses that under all utility systems, whether Federal, local public, 
or investor-owned, flow directly to the persons who purchase elec- 
tricity. 

Secondly, with the tremendous benefits to be attained through co- 
ordination and an equitable division of those benefits among all par- 
ties concerned, everyone, including the Federal Government, is going 
to benefit and be substantially better off. It is quite apparent, at 
least to me, that people who make these charges have had little or no 
experience with coordination and little or no experience with settle- 
ments under section 10(f). 

It is my opinion that coordination is impractical, if not impossible, 
without the major changes made by this legislation. Experience may 
show the need for additional legislation, but this is certainly a very 
large step in the right direction. The benefits of coordination are 
great; the payments under 10(f) are minor. It does not seem to 
make sense to sacrifice the dog to save its tail. Legislation substan- 
tially in the form of the proposed legislation should be enacted. 

I want to thank the committee for giving me this opportunity to 
present this statement on behalf of the Washington Water Power Co. 

Mr. Chairman, I think, perhaps one thing that may not be entirely 
clear is the extreme complexity of this problem of determining head- 
water benefits under section 10(f). 

We have been working at this with some of the best minds, engi- 
neering minds, in the Northwest and, in fact, the United States for 
a considerable period of time and we still have not arrived at any 
answer. 

Mind you, this is under a situation where you know what water 
each downstream plant has actually used. 

Now, if you get into a coordinated operation and somehow or other 

ou not only have to figure out what benefits of coordination are, 
but you have to go back and figure out what benefits you would have 
gotten had you not had coordination, which means somehow figuring 
a theoretical operation out for a year that did not actually exist, 
I think the complications become such that it would be absolutely 
impossible to work out a coordination agreement. 

Therefore, to me I think the most basic thing that must be done 
is to eliminate the present requirements of section 10(f) which were 
interpreted by the Grand River Dam Authority case and which Bon- 
neville assumes and I think with some support, prevents it from giving 
any credit for these headwater benefits under its present section 10(f). 

I just do not think it is possible to work out reasonable coordination 
agreements without an amendment to 10(f). 

The chairman also had some question with regard to the legality 
of required coordination. I think Mr. Elmore was referring to a 
situation where somebody just passes a law and presses a button and 
says, “You coordinate,” which, of course, is completely impossible, 
unless you have somebody to coordinate with, who is in a position 


to coordinate with you. 
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I cannot imagine any legal questions arising under this, so far as 
any private development or any public power development which is 
non-Federal, because it can do nothing but benefit from this legisla- 
tion and there is going to be no one who is going to have any interest 
in defeating this legislation. 

The Federal Government will be the only one that at the present 
time has any real problem with this and we have to remove this 
legal restriction which is binding the Federal Government and pre- 
venting it from becoming a full participant in these coordination 
operations. boa 8 

We have coordination between some of the private utilities, as 
Mr. Stevens mentioned. Our company also mentioned going into 
a coordination agreement with the Idaho Power Co. and Pacific 
Power & Light Co. last year. 

And we are aware of the benefits of coordination. 

Senator ENnexe. Do you think that this bill, Mr. O’Kelly, is manda- 
tory in its provisions that these fellows who are supposed to coordinate, 
but who refuse to coordinate can be hauled in before the Commission 
and a finding made as to the benefits and they are told to pay it, and 
the other told to receive it? 

Do you believe this bill would permit that ? 

Mr. O’Ketiy. This bill under section (b) provides that if a head- 
water improvement owner desires to get payment for headwater bene- 
fits, he then has to file a commitment to coordinate. 

If he so files a commitment to coordinate, then the Federal Power 
Commission can decide who pays what. 

Actually, the benefits from a power standpoint follow directly from 
the coordination, and that is not a great problem. Asa matter of fact 
the Northwest Power Pool which really is sort of an informal organi- 
zation which each year draws up a theoretical operation for the guid- 
ance of the different utilities, has been working out coordination agree- 
ments for the area for a good many years, and we do not have much 
trouble between the engineers as to how this ought to operate. 

It is only that after you draw that up, then certain utilities, when it 
is to their own best interest, do not follow that pattern, and they go 
off and serve their own best interests, which they have to do, since 
otherwise it would cost them money or it would prevent them from 
serving their customers. 

Senator ENneue. Let us just imagine some cases here. 

Now, Mr. Bandelin had a good one. His outfit wants to build a dam 
and put in a powerhouse, but that dam is not presently economically 
feasible. 

If his Northern Lights, Inc., can get a payment from the Bonneville 
Power Administration, representing what Northern Lights, Inc., be- 
lieves to be the benefits to Bonneville Power Administration, then the 
project becomes feasible, and there is a difference in rates. 

What I am asking is whether or not under this legislation the Bon- 
neville Power Administration could be hauled in before the Federal 
Power Commission and told to pay the money, regardless of whether 
they agreed either to the equity of it, the fairness of the amount to 
be paid, or anything else? Would this bill dothat? 

Mr. O’Ketty. Mr. Chairman, I would like to preface this state- 
ment with the statement that I have no doubt in my mind at all that 
if section 10(f) was changed as recommended both by us and the 
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Federal Power Commission, there will be no problem working out an 
agreement with Bonneville Power Administration. 

The only reason why that has not been possible is because of the 
10(f) rule, and the Grand River Dam Authority ease. 

i am, personally, familiar with that case. 

Senator Enere. Well, an agreement presumes and presupposes a 
meeting of the minds. 

Mr. O’Keury. Yes, sir. 

Senator Eneier. Let. us assume we are not going to have a meeting 
of the minds. Let us say Idaho, for instance, decided they are going 
to tax power development and they place a tax on every kilowatt that 
comes off their lines. 

The Bonneville Power Administration and other people sitting 
down the river, having no similar type of tax, say, “Well, nuts to that, 
we are not going to be m: iking a contribution, they can pay their taxes 
when nobody else does it, and get into an argument about local laws 
and assessments.” 

What I am trying to find out is whether or not the provisions of this 
bill are mandatory. 

That is, whether either the Federal Government, a public utility or 
a private power company could be hauled in before the Federal Power 
Commission and told to pay whether they wanted to or not, or 
whether they thought it was just or not. 

Can you answer ‘that question ? 

Mr. O’Ketty. Yes, I can, Mr. Chairman. 

I am more familiar with the Priest Lake situation. so I would like 
to use that example. 

If, under this bill, the REA constructed a dam at Priest Lake and 
they could not reach an agreement with Bonneville as to how the 
benefits were to be apportioned or the payments were to be made, 
then the REA could file a notice under section (b) and the Commis- 
sion would then assess those amounts. 

Senator Enete. In other words, your answer to the question is, 
yes, that it could be mandatory ¢ 

Mr. O’Ketty. The answer is yes. 

You bring up the Idaho kilowatt-hour tax and I do not see that 
that is at all applicable because that would not apply in any sense, 
so far as I can see, to any headwater charges, because all you charge 
for is the value of the reservoir and the power that is produced at 
that reservoir has no effect on downstream owners. 

Therefore, the Idaho kilowatt-hour tax, I cannot conceive how that 
could have any effect on any downstream owners or users. 

Senator Enaix. Some laws can be passed that would have. For 
instance, each State asserts the right to manage its own water re- 
source and to control the appropriation and distribution of water for 
beneficial consumptive use under State laws. 

I can imagine situations in which a power project would become 
economically infeasible because of the priority of irrigation or domes- 
tic or municipal uses and these would be subject to State law. 

This thing —_s get rather complicated, could it not ? 

Mr. O’Ketty. I do not see how this statute could have any effect 
on that situation. I think what you are raising is purely a matter 
of water law which is a matter of constitutional law and State law. 
I do not see how this has any effect on that. 
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Senator Enaiz. The question I am raising is whether this legisla- 
tion ought to be per missive or mandatory. 

There is a lot of difference. Now, if it is permissible and the Fed- 
eral Power Commission has the authority to hold hearings for the 
purpose of trying to arrive at an equitable result, that is one thing. 
If it can be imposed as a matter of law, that is another. 

Because we may cut clear across State laws, There is a lot of fel- 
lows around this C ongress who are going to be very sensitive about 
any kind of law passed out of this committee or through the Congress 
which abridges the ultimate rate of a State to manage the question 
of the distribution, appropriation and use of water for irrigation and 

other purposes if it has the effect of establishing a priority use under 
Federal law for the purpose of power generation. 

I just raise that question. I am not—I do not know the answer. 

Mr. O’Kexty. I am certain that we do not think that it has such 
an effect, Mr. Chairman, and if we did, I am sure we might be opposed 
to it, too. So we do not think that this bill can possibly have any 
effect on water-right laws, and we have thought about it and con- 
sidered it very carefully and all this does is substitute coordinated 
operation for ‘deniadand operation and prevent the waste of water 
that goes down to the sea at the present time without producing 
economic benefits to the region. 

That is the sole purpose of this bill. It merely makes it possible 
to get coordination and to prevent—we have a rather special situation 
in the Northwest, as you can see. We have got—how many is it— 
about five different owners on one river. 

Now, supposing four of them decide to coordinate and the fifth 
holds out, he can very substantially impair that coordination. 

Senator Encre. If you are speaking of the power of Congress to 
say that a pending application may be subject to a requirement of 
coordination, that 1s one thing. 

If this bill is to become retroactive, that is another. I do not know. 

We had a Supreme Court decision, as you know, that said that 
wherever the Federal Government assumes to act, then the Federal 
Government preempts the field. There is a bill bouncing around here 
at. the present time called H.R. 3, which would repeal that. But, as 
I say, western water people get awfully nervous when the Federal 
Government undertakes to assert jurisdic tion in a field. 

I think some study should be given to the proposition of whether 
or not by passing this act. the Federal Government is given a pri- 
ority to the utilization of a stream system for power that does not 
exist with reference to the use of the same water for other and what 
generally are regarded higher purposes. 

I do not know but we can get into real problems about it, because, 
if the Federal Government can mandatorily say that certain things 
must. happen with reference to the flow of a stream for the purpose 
of maximizing power development, that may necessarily abridge the 
right to use that water for other purposes. We do not know what 
the Supreme Court is going to say. 

Mr. O’Ketty. I can assure you we have no quarrel with that. 

If any study showed that this affected irrigation or other purposes, 
we certainly would want the bill changed to make sure that it did not. 

Senator Enorr. Well, we will look very carefully at it. There is 
no question about the advantages of coordination. 
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Those of us who have been associated with this water field for a 
long time, recognize it. And we think that where you coordinate 
power development, two and two makes five, and we ought to coordi- 
nate every time we can. 

We appreciate your statement, Mr. O’Kelley. 

Mr. O’Ketty. I want to thank the committee. 

Senator Eneir. We appreciate your brevity, too. 

Mr. O’Ketty. Thank you. 

Senator Enere. Mr. Samuel B. Chase, senior vice president and 
counsel for the Montana Power Co. 

Mr. Chase, we are glad to have you here. 

Mr. Cuasr. But you are hopeful that I will not read my statement, 
Mr. Chairman. 

I won’t read it. 

Senator Eneir. No, I was not going to say that. We are very 
happy to have any statement read which contributes additional in- 
formation to the record. 

The only thing I am trying to avoid is repetition and cumulative 
statements in support of the bill. We would be very glad to hear 
any comment you have to make. 

Mr. Cuase. I wonder if the Chairman would permit me to inquire 
of Mr. Elmore and Mr. O’Kelly whether their statements today are 
substantially the same as those I heard yesterday at the House hear- 
ings? 

The reason for that is to find out whether—I think what I want to 
say has been substantially covered. 

Senator Enerz. The Chair will inquire of Mr. O’Kelly, is your 
statement substantially the same as made in the House hearings! 

Mr. O’Ketiy. Yes, sir. 

Senator ENnere. You asked about Mr. Elmore. Is your statment 
substantially the same, 

Mr. Extmore. My statement is the same, Mr. Chairman. 

Senator Eneie. Their answers are affirmative in both instances, 
Mr. Chase. 

Mr. Cuase. Thank you, Mr. Chairman. 

With that established, I think I can cut down my remarks very 
substantially. 

Senator Eneie. Without objection, your full statement will be 
made a part of the record just as though read, and you may sum- 
marize it. 

Mr. Cuase. Thank you, Mr. Chairman. 

(The statement referred to follows :) 


STATEMENT OF SAM B. CHASE, SENIOR VICE PRESIDENT AND 
COUNSEL OF THE MONTANA POWER CO. 


The Montana Power Co. is an electric and gas utility operating almost en- 
tirely in Montana. Our electric service area extends from Thompson Falls on 
the Clark’s Fork near the Idaho border on the west to Glasgow near the Fort 
Peck Reservoir on the east, a distance of about 400 miles as the crow flies, and 
from the high line (the Great Northern main line) on the north to Gardiner, 
the north entrance to Yellowstone Park, on the south, a distance of approxi- 
mately 240 miles. It embraces some 90,000 square miles and we furnish elec- 
tricity for approximately half a million people, or roughly 70 percent of the 
population of Montana. 
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Our keen interest in this bill arises from the fact that we own and operate 
nine plants on the Missouri and Madison Rivers east of the Continental Divide 
and two major plants on the Flathead and Clark’s Fork of the Columbia west of 
that divide. On each watershed we own hydroelectric projects downstream 
from Federal plants and also on each watershed there are Federal projects 
downstream from our plants. 

On the west side, the Government’s Hungry Horse project on the South Fork 
of the Flathead River is above Flathead Lake, which is the reservoir for our 
Kerr plant a few miles below the lake’s outlet. The next plant downstream 
is our Thompson Falls plant on the Clark’s Fork, and there are, of course, a 
number of Federal and non-Federal plants downstream from these two projects. 

On the Missouri River our plants extend from the Hebgen storage reservoir 
on the Madison, which backs water to the boundary of Yellowstone Park, to the 
Morony plant a few miles east of Great Falls in north-central Montana. 

Our Madison project, on the Madison River about 50 miles below Hebgen, is 
some 85 airline-miles above the Government Canyon Ferry Dam, and our re- 
maining seven projects are below Canyon Ferry. There are a number of Fed- 
eral hydroelectric projects below Morony, the farthest downstream of our Mis- 
souri River dams. 

We are keenly aware of the tremendous advantages of coordinated operation 
by reason of our experience on both of these watersheds. 

From the time that Hebgen was placed in operation in 1915 until] Canyon 
Ferry was completed in 1953, we owned all of the hydroelectric plants on tne 
Missouri River above Fort Peck, and we operated them in complete coordi- 
nation. 

On the Columbia we have seen the advantages of even partial coordination. 
Montana Power and the Bonneville Power Administration have been operating 
for several years, on a year-to-year basis, under an arrangement whereby Bonne- 
ville furnishes Montana Power secondary, energy in the summer to enable 
Montana to supply its load requirements and still hold its Flathead Lake Reser- 
voir (Kerr projects) until early fall. Without this arrangement, Montana, in 
order to supply its own requirements, would find it necessary to release water 
for generating purposes as early as July, at a time when downstream plants 
have all the water they can use. The water released from storage by Montana 
would spill unused over the downstream dams. Under the arrangement with 
Bonneville, Montana can hold its storage releases until September, when the 
downstream plants can utilize them, thus getting maximum generation from 
each cubic foot of water. The entire region benefits. No one is hurt. Bene- 
ficial as this method of operation has been, it falls far short of full coordinat‘on. 
Additionally, since it is on a year-to-year basis, there is no assurance that the 
power and energy will be available beyond the current year, and this precludes 
downstream owners from being able to sell it as firm power. 

As to downstream benefits, a task force has been working with the Federal 
Power Commission staff in San Francisco for 7 years in an effort to develop 
an appropriate method for determining downstream benefit payments, but, as 
the Commission stated in a recent order (order denying petition to reopen pro- 
ceeding (project No. 5), issued July 16, 1959), the investigations have not been 
completed. One of the difficult problems in determining the amounts and the 
allocation of the payments is that downstream plants, not knowing when water 
will be available, cannot sell power generated from upstream storage releases 
as firm energy. 

It is obvious that in years of low streamflow each operator must take care 
of his own needs first. For example, Hungry Horse, a Federal dam near the 
headwaters of the South Fork of the Flathead River above Flathead Lake, 
would be obliged to release its storage in such a manner as to benefit down- 
stream Federal plants. Similarly, Montana Power would have to release its 
Kerr storage when it needed generation. Under the coordinated operation 
contemplated by S. 1782, all parties would be assured of a firm base supply of 
power, and storage releases would be timed for optimum benefit. Coordination 
would result in a leveling off of natural flow at a time when actual natural 
flow was at a minimum. Put another way, it would take the place of a large 
additional power project, and without any expenditure for such a project. 

Applying what has been said to 8. 1782, that bill affords a compelling reason 
for the operators up and down the river to enter into coordination agreements. 
Pending the working out of such agreements (and they are almost unbelievably 
complicated) the owner of the upstream reservoir can commit himself to a co- 
ordinated operation and become entitled to downstream benefit payments. On 
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any of the methods suggested to date by the Federal Power Commission staff 
and by the parties in interest the payments are of such magnitude that the in- 
ducement to coordinate would be most compelling. For example, for the year 
1956, depending on which method was used, payments by Montana Power would 
range from $98,000 to $561,000. One of the hindrances to coordination on the 
Columbia at the present time is the uncertainty surrounding the question of 
downstream benefits; another is the fact that at present Federal plants do not 
pay for the benefits they receive. 

Under section 10(f) the customers of Montana Power are saddled with an 
inequitable burden. Downstream benefit payments made by Montana Power 
can, in the long run, be paid out of revenues from its customers. Having borne 
that burden they are entitled to a corresponding benefit. At present they re 
ceive it if, but only if, the downstream plant receiving comparable benefits is 
owned by non-Federal interests. There is no justifiable reason for any such 
distinction. 

Those who want no dams except Federal dams go to new lengths in opposing 
this legislation. Not satisfied with opposing the equal treatment of the custo- 
mers of investor-owned companies, they now oppose the equal treatment of cus- 
tomers of non-Federal generating companies. 

It is almost incredible to me that anyone should oppose a bill which would 
increase the available hydroelectric power without additional cost, and which 
will treat equally, fairly, and equitably the consumers of that power, regard- 
less of its source. 

SUMMARY 

To summarize, 8. 1782 would— 

(1) encourage voluntary coordination agreements tailored to fit the 
situation in the area in question ; 

(2) pending execution of those agreements, or in their absence, assure 
downstream operators that, except in the circumstances covered by the 
proviso starting in line 8 on page 3 of the bill, they would not have to make 
downstream benefit payments unless they were assured of coordinated 
operation ; 

(3) remove the existing inequity by requiring that all consumers of 
power generated from upstream storage releases bear an equitable share 
of the costs of that storage. 

The Montana Power Co, wishes to express its appreciation of this opportunity 
to present its views. 

Mr. Crass. The only part of the statementI wish to summarize is 
the one that explained our peculiar interest in the coordination prob- 
lem. Our area of service for electricity extends some 400 miles east- 
erly and westerly and 250 miles in a north-and-south direction. 

The interesting feature is that we have the two dams Mr. Stevens 
referred to on the Columbia side, and nine dams on the Missouri 
River side. 

Above our Kerr project, which uses Flathead Lake for a storage 
reservoir, is the Government’s Hungry Horse plant on the south fork 
of the Flathead. And, of course, below our Kerr project and our 
Thompson Falls project there are a great many Federal and non- 
Federal dams and hydroelectric projects. 

On the Missouri side we have a storage reservoir known as Hebgen, 
which backs water to the boundaries of Yellowstone Park on the Madi- 
son River and below it; also on the Madison River we have a Madison 
hydroelectric project. 

Some 250 air-miles downstream is the Government’s Canyon Ferry 
project, which eliminated our own Canyon Ferry project, and below 
that on the Missouri River are two Montana powerplants near Helena 
and five near Great Falls. 

So this problem cuts backward and forward. 

Our great: interest in coordination arises from the fact that we have 
had experience with it. 
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Before the Government built its Canyon Ferry plant we had nine 
plants on the Missouri River and were able to operate them in com- 
plete coordination with really amazing results. 

Mr. Stevens has talked about our arrangement with Bonneville on 
the Columbia, by which Bonneville furnishes us power or, as the agree- 
ment or arrangement says, stores energy in our Flathead Reservoir 
and furnishes us exchange energy, so that we can hold that reservoir 
full in July and August, ‘and maybe part of September at a time that, 
if used for us alone, we would have to turn it loose to get energy. 

If we did have to turn it loose to get energy during July and Au- 
gust, for example, since the water situation is different down below, 
the water we turn loose would spill over the downstream plants which 
are already full. 

But getting that exchange energy permits us to hold it and we do 
hold it. until September, or whenever they want it released for their 
downstream purposes, and when it is turned loose it generates, I be- 
lieve Mr. Stevens calculated it, 4.7 kilowatt-hours for every kilowatt- 
hour we were furnished for holding it. 

That is far, far short of full coordination but it does show our great 
interest. in the subject. 

And by the way, I would like to commend Mr. Stevens on what. I 
consider to have been an excellent statement of the problems sought 
to be solved and the method in which the bill seeks to solve them. 

Taking into account Mr. Elmore’s and Mr. O’Kelly’s answers, it 
seems to me that the subject of the advantages of coordination has 
been adequately covered, and also the fact that coordination contracts 
are virtually impossible for an entire basin or stream, like the Colum- 
bia, unless they cover and include downstream benefits and unless 
they, in effect, suspend the provisions of the statute as to the payment 
for those benefits. That is, the present 10( f). 

I would like to speak very briefly on the contention which has been 
made that this is a windfall to the non-Federal utilities and particu- 
larly the Montana Power Co. This seems to me to be demonstrably 

fallacious. 

Senator Enexie. Has that contention been made? 

Mr. Cuase. You invited, I thought, Mr. Chairman, comments on 
contentions which have been made in the previous hearing in the 
House. That contention has been made there and I am practically 
certain will be made here. Whether it is made or not, I would like 
to explain the situation as I see it in that regard. 

Senator Eneie. You go right ahead. I was not familiar with the 
House hearings except as they have been alluded to here. 

Mr. Cuase. If you take the case of the Montana Power Co.—and 
we, a short time ago, received our first general electric rate increase 
in more than 35 years of our existence—taking that case, I think I 
can show you why I think such a contention is fallacious, 

Mr. O” Kelly has told you about the efforts over several years—and 
it is 7 or 8 years—to determine downstream benefit payments on the 
Columbia i in a cooperative effort between the Federal Power Com- 
mission’s staff in San Francisco and all of the affected utilities, and 
the Alcoa Co., in which we tried to work out some method of deter- 
mining headwater benefits. 
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After that number of years no one knows what the payments will 
amount to even for past years. 

Under various formulas which were seriously proposed for 1956, 
Montana payments might vary or would vary from some $98,000, 
under the lowest formula, to some $561,000 under the highest formula, 

We would like to have gotten some figure into our rate proceeding 
to account for those costs because they are going to be costs of opera- 
tion and they are going to have to be paid when they are determined. 
But not knowing what they would be we could not present evidence 
in the electric-rate proceedings which would form a basis for the 
Montana Public Service Commission’s taking them into acocunt. No 
witness could get on and say they will be X dollars or Y dollars 
or they will be $100,000 or half a million dollars. 

Under our law the Commission determines fair value and then 
determines the rate of return allowed. If the figures on the benefits 
had been available, since they are an expense of operation, the Com- 
mission would have taken them into account in determining the rate 
of return. And in any future case, these payments have been deter- 
mined and we have no plan for another case at this time so I think 
they will probably be determined by that time; if they have been 
determined they will be taken into consideration by the Commission, 

Now, turning to the provisions of the legislation we have been 
talking about, which would require the Federal Government to pxy, 
if the operation is coordinated: Payments received by Montana 
Power will go to reduce our operating expenses. This, in turn, would 
be reflected in the return allowed by the Commission, and in the rates 
determined by the Commission. 

There is not going to be any additional investment to get the bene- 
fits from presently existing dams or any appreciable operating ex- 
pense, so, to the extent that the payments are received by us, they will 
go to reduce the rate increase we get. 

At the present time there is a detriment to our ratepayers, because 
Federal plants do not pay, and that detriment to our ratepayers goes 
to the benefit of the customers or ratepayers of the Federal utilities, 
the Federal plants, and that result, in my opinion, is completely 
unjustifiable, 

Not knowing what the economic developments would be or will be 
there is no way of telling whether the receipt of those payments by 
the Montana Power Co., would result in a rate reduction, in merely 
deferring the time when an increase would be required, or reducing 
the amount of any necessary rate increase. But it seems to me it has 
to be reflected one way or another. 

I have made some brief notes as to how I would answer some of 
the questions the chairman has asked, but I would like to pause at this 
time in case there are any questions as far as I have gone, and if the 
chairman would care to inquire at this time. 

Senator Encore. I think not at this time, Mr. Chase. 

Mr. Cuasr. Then, directing attention to the questions which the 
chairman has asked about the retroactive features of this bill and to 
cutting across the existing situation: As I see it the bill is well drawn 
to meet this point. Subsection (a) covers voluntary arrangements— 
I am talking now about S. 1782. That of course would be contractual 
and there would be no question of constitutional or other violation of 
anybody’s rights if it was agreeable to them. 
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The real question is what happens if these contracts are not entered 
into. That, as I see it, is where subsection (b) comes in. 

The owner of an upstream reservoir, the United States, for example, 
as to Hungry Horse, or the Montana Power Co., as to Kerr, would 
not get paid for downstream benefits unless it committed itself to a 
reasonable coordination program, which would be subject to the ap- 

roval of the Federal Power Commission. 

That takes care of the storage owner. He does not want the benefit 

> 
payments, he does not commit himself, and he does not get the benefit 
payments. But I can assure you from the point of view of the Mon- 
tana Power Co., that I could not conceive of our not committing our- 
selves. 

And complicated as the situation seems to me, it does not seem to 
bother the engineers in the area, and I feel almost certain that until 
voluntary agreements are entered into—and I say not unless, but un- 
til, because I think they will be if this statute is passed—until that 
happens, I think that Hungry Horse will commit itself to a coordi- 
nated operation. I think that the Montana Power Co., will fall in 
line. I think that downstream storage reservoirs, whether on the 
main stem or off it, as some of the reservoirs which have been dis- 
cussed are off it, I think they will all fall in line and in the meantime 
will be working out voluntary agreements under subsection (a). 

Now if that coordination plan does go into effect with Commission 
approval, the downstream beneficiary must pay an equitable share not 
to exceed the actual benefit based on increased firm energy from the 
storage released. Since it is firm energy, he would be glad to get it. 
As I see it, no constitutional principle is affected, and while you may 
regard it as compulsory, I like the language which the General Coun- 
sel for the Federal Power Commission used at the House hearing, and 
that is that it gives a prod to coordination. 

I think that the—not the, but one of the principal factors in urging 
this bill has been the desire to firm up the firm energy which is all 
that is salable at firm energy rates. 

I cannot see, myself, how any State water law will be affected any 
more than it is already affected. 

Section 27 of the act now provides—and this would not be 
changed—that nothing contained in it shall be construed as affecting 
or intending to affect in any way, or in any way to interfere with the 
laws of the respective States. Mr. Gatchell back there may be 
chuckling because I tried to use that little statute in a proceeding we 
had on the Missouri River plants and it did not turn out the way I 
read it the first time; but it is in the law, Mr. Chairman, and it is just 
as effective if this amendment is passed as if it is not passed. 

Senator Encte. I am not so sure about that. I have reread this 
law, just to be sure, because there is a rule of law that the last stated 
enactment of a legislative body, if inconsistent with preceding ones, 
has the effect of repealing them. I was going to ask the staff to sub- 
mit a question to the Attorney General as to whether or not an action 
taken under section B of this Act, requiring benefits to be paid or 
received, in consideration of certain established operations on the 
river, would have the effect of preempting the field by the Federal 
Government and creating a priority under the law for the operation 
of that river which would countermand the operation of section 8 
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of the Reclamation Act. Now that I see that that language is re- 
peated almost verbatim in section 27, section 27 of this particular act. 

Mr. Cuase. | certainly defer to the chairman in matters of pro- 
cedure and I certainly feel that if there is any question, that section 
27 should be reaffirmed in connection with this legislation. 

Senator Eneie. We ought to find out about it anyway. 

Mr. Cuase. If the chairman is going to get an opinion from the 
Federal authorities 1 certainly have nothing more to say on that 
subject. 

Senator EnGue. It will certainly save us a lot of trouble. 

Mr. Cuase. If there is any question about affecting water rights, 
the Montana Power Co, will join Mr, O’Kelly’s company not only in 
getting on the bandwagon but helping to contribute the motive power 
for it. 

Senator Ener. I think the objectives of this legislation can be 
achieved without abridging existing law. We do not want to be in 
the position of passing a bill that gives the generation of power No. 1 
has a If we ever do that they will chase us right out into the 
Pacific until our hats float out there in the western part of the 
country. 

Mr. Cuase. Having advocated the bill, I will join the mob pur- 
suing you, Mr. Chairman. 

Senator Eneie. Thank you very much, Mr. Chase, we certainly ap- 
preciate your statement. 

Mr. Cuase. Thank you very much. 

Senator Encore. Mr. Paul T. Smith, unhappily, has suffered from 
a loss of voice. 

Mr. Smith, I am going to make your statement a part of the record 
at this point as if read and tomorrow if you feel somewhat. improved, 
and you no longer can be described as “whispering Smith,” rather 
than Paul T. Smith, we will be glad to hear any additional comments 
you have tomake. Would that be agreeable ? 

Mr. Smiru. Yes, sir. 

Senator Enoie. Without objection, the statement will be made a 
part of the record at this point as if read and Mr. Smith will be in- 
vited to make such further comments as he desires to make at 10 
o'clock tomorrow morning. 

(The statement referred to follows :) 


STATEMENT OF PAUL T. SMITH, CHAIRMAN, THE MONTANA PUBLIC 
SERVICE COMMISSION 


Mr. Chairman and members of the committee, I am Paul T. Smith, chairman 
of the Montana Public Service Commission. I appreciate this opportunity to 
support the bill introduced by Senator Murray, 8. 1782, which relates to down- 
stream benefits and to the coordinated operation of streamflow by Federal and 
non-Federa!l interest. I understood that other proposed legislation is being 
considered by the committee, including S. 2262, S. 2268, S. 2264, S. 2265, and 
S. 2266, but I would like to confine my remarks to 8. 1782. 

To explain my interest in this proposed legislation I might tell you that the 
Montana Public Service Commission is the official State agency which is charged 
with the duty of fixing just and reasonable rates for the services furnished to 
consumers by public utilities in Montana. In performing this duty the com- 
mission is primarily concerned with the revenues and expenditures of the utili- 
ties subject to its jurisdiction and with the capital investment required to furnish 
adequate service. It is also concerned with all matters which affect the ability 
of these utilities to provide such service at the most economical cost. 
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Unless 8. 1782 is passed Montana consumers will continue to suffer unjustly 
by paying a substantial amount for use of upstream storage water while getting 
no credit from downstream Federal plants that use water stored in Montana 
at private utility plants paid for by Montana consumers. This is so for the 
following reasons: 

1. The present Federal Power Act provision relating to downstream benefits 
is inequitable and unfair since it requires that consumers served by non-Federal 
hydroelectric projects shall pay for the cost of benefits received by such projects 
trom upstream Federal plants but does not require that consumers served by 
Federal plants shall make any payment for benefits conferred by any upstream 
reservoir whether Federal or non-Federal. 

2. The provisions of S. 1782 relating to the coordinated operation and release 
of water from upstream facilities by Federal and non-Federal plants would 
increase the amount of firm energy available without the investment of any 
additional capital and would result in providing electric service at the most 
economical rates to the consumer. 

3. It is inequitable for the U.S. Government to have no obligation to make 
payments to citizens of the United States for benefits conferred by upstream 
non-Federal storage reservoirs when in fact, in negotiations with Canadian 
authorities, the U.S. representatives have recognized the principle that Canada 
is entitled to payment for this type of downstream benefit. 

Let me briefly elaborate on each of these points : 

1. It is my understanding that section 10(f) of the Federal Power Act re- 
quires utilities subject to the jurisdiction of the Montana Public Service Com- 
mission who own hydroelectric plants to make payment to the Federal Govern- 
ment for any increase in power capacity which is due to storage releases from 
Federal storage dams or other headwater improvements. These payments are 
operating expenses of the utility and, like all operating expenses, must be paid 
entirely by the customer. 

On the other hand when a non-Federal project, by storing and releasing water, 
increases the production of power at a downstream Federal plant, the Federal 
Government under existing law is not required te nake reimbursement for the 
benefits received. In other words, there is one rule for the consumers of Federal 
power and another rule for the consumers of non-Federal power. 

The present provision of the Federal Power Act relating to downstream bene- 
fits is clearly inequitable and is unfair to consumers served by non-Federal 
plants. Unless a correction is now achieved this injustice would be even further 
magnified when additional facilities are constructed by the Federal Government. 

The Murray bill would remedy this existing inequity and would place all con- 
sumers On a more equal footing. 

2. The provisions of S. 1782 which encourage the coordinated operation of the 
hydroelectric facilities in a river basin, would be highly beneficial to the rate- 
payers served by the public utilities over which our commission has jurisdiction. 

The bill provides for agreements between the owners of water control facilities, 
whether Federal or non-Federal, to operate these facilities in such a manner as 
to produce the maximum amount of energy. Such coordinated operation would 
increase hydroelectric production without any increase in the capital investment, 
with no increase in interest charges, and with little increase in operating costs. 
Such coordinated operation, by increasing the amount of firm energy available 
from existing plants at no increase in costs, would help achieve our objective of 
assuring adequate electric service at the most economical cost to ratepayers. 

3. The negotations which are now being conducted by the International Joint 
Commission for the cooperative use and development of the waters of the Colum- 
bia River by the United States and Canada lend support to the principle of 
payments by the United States for downstream benefits. These negotiations are 
concerned not only with engineering plans for the development of the water 
resources of the Columbia River Basin but also with the apportionment between 
the two countries of the benefits attribtuable to such coordinated operation. 
Canadian officials have indicated that downstream benefits could amount to as 
much as half the additional energy produced in U.S. plants from Canadian 
storage releases. 

It is clear that if the principle of payments by the United States for down- 
stream benefits is fair in the international field, then it is fair for citizens of the 
United States. 

In conclusion, it is my opinion that the present law imposes an entirely unfair, 
unreasonable, and unjust expense on the electrical users in Montana whom our 
commission is obligated to protect. S. 1782 would remedy this situation, would 
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be fair and equitable to all concerned, and would give all consumers of power 
produced on the Missouri and Columbia Rivers and their tributaries the greatest 
amount of power that could be obtained from the facilities. 
Senator Enete. This hearing will stand in recess until 2 p. m. 
(Whereupon, at 12:31 p.m., the subcommittee was recessed, to re- 
convene at 2 p.m., the same day.) 





AFTERNOON SESSION 


Senator THurmonp (presiding). The subcommittee will come to 
order. 

Mr. Arthur Williams of Columbia, S.C., is our next witness. We 
will be glad to hear from you, Mr. Williams. 

Mr. Wixu1ams. Thank you, Mr. Chairman. 

Senator THurmonp. I want to say to the members of the committee 
that Mr. Williams is a native—have a seat, Mr. Williams—is a native 
of South Carolina, graduated from Clemson College, one of the eight 
distinguished military colleges in the United States at the time he 
was graduated. I am proud to say it is my alma mater. He later 
graduated in law from the University of South Carolina. He is a 
ec ene fine community worker and we are delighted to have 

im here. 
Mr. Williams, we will be pleased to hear from you at this time. 


STATEMENT OF ARTHUR M. WILLIAMS, JR., VICE PRESIDENT AND 
COUNSEL, SOUTH CAROLINA ELECTRIC & GAS CO. 


Mr. Wiuu1aMs. Senator, I certainly appreciate your introduction 
and your overgenerous sentiments. It is a pleasure to be here. I 
know the committee is busy and I appreciate them hearing me this 
afternoon so I could get. back to South Carolina and be in court to- 
morrow—as an attorney, not as a defendant, I might add. 

I have a prepared statement. I have filed it with the secretary and 
with the reporter. It incorporates everything I would like to say in 
it and I will not trespass on your time any further, if the statement 
could be printed in the record. 

Seantor THurmonp. Without objection, Mr. Williams, your entire 
statement as presented will be placed in the record. 

(The statement of Arthur M. Williams is as follows :) 


Mr. Chairman and members of the subcommittee, at the outset let me thank 
you for permitting me to appear before you, and compliment you on the careful 
but expeditious manner in which you have considered this legislation. I am 
keenly aware of the multitudinous demands made upon your time, so I shall 
make my statement as brief as is commensurate with a proper presentation of 
the subject. 

The South Carolina Electric & Gas Co. which I represent is an investor-owned 
utility serving central and southern South Carolina with electricity and natural 
gas. It has served this section for over 100 years. It has an installed gen- 
erating capacity of 890,000 kilowatts, of which 161,000 kilowatts is hydro and 
729,000 kilowatts is steam. During the last year it sold 3,007,566,000 kilowatt- 
hours of electricity to 175,496 customers and 7,351,952,000 cubic feet of natural 
gas to 35,136 customers. 

We are vitally interested in the legislation now being considered by your 
subcommittee, and especially the portion which provides that in river basins 
where hydroelectric facilities are used chiefly for peaking purposes or for 
producing energy other than firm types, benefits flowing to Federal facilities 
must be considered as well as those flowing from Federal installations. 
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This interest arises from a situation which presently obtains on the Savan- 
nah River—the stream marking the boundary between our State and our neigh- 
bor to the south, Georgia. South Carolina Electric & Gas Co. has maintained 
on this river, for approximately 50 years, a hydroelectric facility known as the 
Stevens Creek plant. Shortly after World War II, the United States, acting 
through the Army Engineers, completed a dam and hydroelectric generating 
station a few miles upstream at Clark Hill. 

Acting in accordance with authority embodied in the act, and permit from 
the Secretary of War issued pursuant thereto, under which Stevens Creek Dam 
was constructed, the Federal Power Commission moved in 1952 to assess the 
annual charge to be paid by our company to the United States for alleged bene- 
fits derived by Stevens Creek plant from the Clark Hill facility. 

We were then informed by representatives of the Federal Power Commission 
that their studies over the period 1950 to 1956, inclusive, had resuited in these 
significant figures: 

(a) The benefit to Stevens Creek from Clark Hill amounted to $247,498; 

cm) The benefit from Stevens Creek to Clark Hill amounted to $318,000; 

an 

(c) The damage to Stevens Creek from Clark Hill amounted to $896,900. 

Thus it can be seen that if either the damages resulting to our facility from 
the operation of the Federal facility, or the benefits from our facility to the 
Federal facility could have been used in computing the annual charge, we would 
have been relieved of paying anything. 

As it is, however, the Commission takes the position that it cannot employ 
either of these factors in its computations. Certainly these conclusions are not 
without some support from judicial decisions insofar as benefits from Stevens 
Creek to Clark Hill are concerned. H.R. 7494 would permit the consideration 
of this factor in making the computations. 

To me this seems to be an equitable result. Nor is this conclusion merely mine 
or that of other representatives of investor-owned utilities. 

On July 16 last, the General Counsel of the Federal Power Commission testi- 
fied before the Subcommittee on Power and Communications of the House 
Committee on Interstate and Foreign Commerce that the principle here involved 
proceeded on the “plain principle of fairness and equity in placing all electric 
power consumers on an equal footing—those served from Federal powerplants 
and those served from other powerplants, either publicly or privately owned.” 

And this brings up a point used in opposition to the bill, namely that the rivers 
of the United States are owned by the people of the United States and they 
should not have to pay rent for their property. Like most generalities, this 
sweeping and unquestionably correct statement embodies two salient reasons why 
itis not applicable to the case at bar: 

(a) The charges involved are not charges for water, but are a sharing 
of the cost of facilities which make water available for the generation of 
electricity in more desirable amounts and at more propitious times ; and 

(b) The consumers of power from non-Federal dams compose.a rather 
large percentage of these same “people of the United States” in whom is so 
rightly and justly vested the control of the navigable waters of these 49— 
and soon to be 50—United States. 

The point made in (a), above, needs little elucidation. The Federal Power 
Act itself presently says “Whenever any licensee hereunder is directly * * * 
benefited by the construction work of another licensee * * * .” The Federal 
dams merely using the water of the river do not pay therefor; non-Federal dams 
do, i.e., the license charge to the Commission, as well as certain obligations of no 
negligible stature assumed by the acceptance of the license. 

As to the conclusion raised in (0b), above, again little clarification is needed. 
Testimony before a subcommittee of the 2d session of the 84th Congress on H.R. 
7468, a bill similar in many respects to H.R. 7494 here under consideration, 
pointed out that 85 percent of the electric consumers are served by non-Federal 
facilities. (Charles E. Kohlhepp, hearings before a subcommittee of the Com- 
mittee on Interstate and Foreign Commerce, House of Representatives, 84th 
Cong., on H.R. 7468, June 27 and July 5, p. 23.) 

Under present law, consumers served from Federal hydroelectric projects often 
enjoy benefits of moneys paid by customers of non-Federal facilities, whereas 
under identical operating facts the converse would not obtain. 

As the general counsel for the National Association of Railroad and Utility 
Commissioners said, “In the final analysis, it is the consumer who must pay the 
costs; and while the nationwide effect, dollarwise, of levying benefit charges 
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against both Federal and non-Federal power projects might be nil, neverthe- 
less the consumers of energy generated at individual Federal or non-Federal 
power projects will receive energy at rates which more accurately reflect the 
costs of the power” (Austin L. Roberts, Jr., ibid., p. 18). 

The investor-owned utilities are closely regulated as to profits by their respec- 
tive State commissions and, in some cases, by the Federal Power Commission. 
Any moneys accruing to them, or any relief from the payment of moneys, arising 
as a result of the proposed legislation must ultimately redound to the benefit 
of these consumers. These consumers are, we respectfully submit, just as much 
Americans—and therefore the possessors of the right of use and control of the 
navigable streams—as are the consumers from Federal installations, 

[ can conclude, Mr. Chairman and gentlemen, with no better comment than 
that given so repeatedly before the House subconimittee mentioned above on the 
16th of July last (Hon. Robert W. Hemphill, Congressman, Fifth District, South 
Carolina; Hon. H. Lester Hooker, State corporation commission, Virginia ; Hon. 
Willard W. Gatchell, General Counsel, Federal Power Commission), and in the 
1956 hearings referred to (printing delineated in (1) and (2), supra: The Presi- 
dent of the United States, p. 4; R. A. Tudor, Acting Secretary of Interior, p. 
4; Jerome K. Kuykendall, Chairman, Federal Power Commission, p. 5; Hon. 
J. Vaughan Gary, Congressman, Virginia, p. 7), that this provision represents 
simple equity. 

Again, let me thank you for your kind and courteous consideration. 

Mr. WituiaMs. I will answer any questions. 

Senator THurmonp. Do you have anything else you would like to 
say in addition ? 

Mr. Wiiti1ams. Nothing except to thank you for your courtesy and 
time, Senator. 

Senator Tuurmonp. It is a pleasure to have you here and [am sure 
your statement will be given the most careful consideration by the 
members of the committee. 

Mr. Witurams. Thank you, sir. 

Senator Tuurmonp. The committee will now stand adjourned un- 
til tomorrow at 10 o’clock, at which time the hearings will continue on 
the pending bills. 

(Whereupon, at 2:03 p.m., the subeommittee was adjourned, to re- 
convene at 10 a.m., Wednesday, July 29, 1959.) 
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WEDNESDAY, JULY 29, 1959 


U.S. Senate, 
CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SPECIAL SUBCOMMITTEE, 
Washington, D.C. 

The full committee met, pursuant to adjournment, at 10 a.m., Hon. 
Clair Engle presiding. 

Senator E neLE. The Committee on Interstate and Foreign Com- 
merce will be in order for a further consideration of the bill S. 
1782, S. 2262, and S. 2263, S. 2264, S. 2965, and S. 2266, relating to 
the comprehensive oper ation a hydroelectric power resources and for 
other purposes. 

The first witness this morning is Mr. Austin L. Roberts, Jr., gen- 
eral solicitor, National Assoc iation of Railroad and Utilities Com- 
missioners, Washington, D.C. 

Mr. Roberts, I observe you have a rather short statement. Do you 
desire to read it 3 


STATEMENT OF AUSTIN L. ROBERTS, JR., GENERAL SOLICITOR, 
NATIONAL ASSOCIATION OF RAILROAD AND UTILITIES COMMIS- 
SIONERS, WASHINGTON, D.C. 


Mr. Roserts. Yes, sir. It is very short. It will not take me but 
a few minutes. 

My name is Austin L. Roberts, Jr. I am general solicitor for the 
National Association of Railroad and Utilities Commissioners with 
offices at 5310 ICC Building, Washington, D.C. I appear here on 
behalf of that association in support of S. 2262 and S. 2263, bills to 
amend part I of the Federal Power Act. 

The National Association of Railroad and Utilities Commissioners 
is a voluntary organization embracing within its membership the 
members of the public utility regulatory commissions and boards of 
the several States of the United States. These are the State agencies 
charged by statute with the duty of regulating the public utilities 
operating in their respective States. The Federal regulatory commis- 
sions, the Interstate Commerce Commission, Federal Power Commis- 
sion, Federal Communications Commission, Civil Aeronautics Board, 
and Securities and Exchange Commission are also members of the 
association, but on matters of legislation the association does not 
presume or attempt to speak for the Federal a gencies. 

The eee in 1954 established a special committee on legisla- 
tion amending the Federal Power Act. After review of proposed and 
possible amendments to part. I of the Federal Power Act, this special 
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committee recommended to the association for its endorsement three 
amendments to part I of the act. The association endorsed these 
amendments and they were introduced in the House in the 84th Con- 
gress and subsequent Congresses in a single bill by Congressman 
J. Vaughn Gary, of Virginia. Numerous of the individual State 
regulatory commissions have also registered their support of this 
legislation through the adoption of resolutions or the like. 

The proposed amendments to part I of the Federal Power Act, con- 
tained in the Gary bills, were designed to accomplish three objectives: 

(1) To amend section 10(f) to provide that charges shall be 
paid by Federal power projects which are benefited by water- 
control improvements constructed by other parties. 

(2) To amend section 10 to increase the standard for waiver 
of license provisions from 100 horsepower capacity to 2,000 horse- 
power capacity ; 

(3) To clarify the takeover provisions in section 15 so as to 
establish the preferment of the holder of the license at the time 
of expiration of the license. 


S. 2262 


S. 2262 would accomplish the first objective outlined above. Sec- 
tion 10(f) of the Federal Power Act provides that when hydroelec- 
tric power project licensees are benefited by reservoirs or other head- 
water improvements constructed by other parties, including the 
United States, they shall reimburse the owner of the headwater im- 
provement for such part of the annual charges for interest, mainte- 
nance, and depreciation thereon as the Federal Power Commission 
may determine to be equitable. The proposed amendment provides 
that in those cases where any hydroelectric power project owned by 
the United States is benefited by the construction and operation of 
any reservoir or water-control facility by another party, the United 
States shall pay to the other party an annual charge, the payment to 
be determined in the same manner as for the charges paid by non- 
Federal interests. Such an amendment appears to do simple equity. 

S. 2262 would amend the Federal Power Act by repealing section 
10(f) and adding a new section 31 which would provide that charges 
shall be paid by Federal power projects which are benefited by stream 
improvements constructed by other parties in the same manner as 
charges are provided for in the case of non-Federal projects. The 
proposed section 31 would provide for like treatment. of both Federal 
and non-Federal power projects. 

Where a private party has constructed a reservoir or other water- 
control facility which benefits a Federal power project it is simple 
equity to provide that the Federal power project should share the 
costs of that facility by which they are benefited. There appears to 
be no sound reason why the costs of stream benefits should not be 
spread among all beneficiaries, and thereby to all ultimate consumers, 
without exception. Equity and fairness dictate that the present ex- 
ception extended non-Federal power projects should be removed, and 
this would be accomplished by the enactment of S. 2262. 

It should be kept in mind that those benefit charges are not charges 
for water, the natural resource involved, but are charges for supplying 
the proper time or control factor; that is, withholding water in a 











ede) te ee i 





AMENDMENTS TO THE FEDERAL PUWER ACT 85 


reservoir and releasing it at such time as it is needed and can be used. 

Besides the equity provided for in S. 2262, there is also the contri- 
bution to sound public utility regulation which would be accomplished 
by this bill, Generally speaking, the rates of electric utilities, which 
are fixed by the appropriate regulatory commissions, are premised 
upon the cost of rendering the service. The equitable apportionment 
of the cost of water control benefits to all parties and agencies in- 
volved, would contribute to a more realistic and accurate determina- 
tion of the cost of power whether from a Federal or a non-Federal 
power project. This in turn would lead to a more economically sound 
determination of rates for the ultimate consumers of the electric 
energy. In the final analysis, it is the consumers who pay the costs; 
and while the nationwide effect, dollarwise, of levying benefit charges 
against both Federal and non-Federal power projects might be nil, 
nevertheless the consumers of energy generated at individual Federal 
or non-Federal power projects will receive energy at rates which more 
accurately reflect the cost of the power. 


S. 2263 


S. 2263 would accomplish the second objective outlined above. Sec- 
tion 10 of the Federal Power Act gives the Federal Power Commission 
the authority to waive any license conditions, except the 50-year 
terms, in the case of a complete power project of not more than 100 
horsepower capacity. The proposed amendment would increase this 
standard for waiver to 2,000 horsepower. If such an amendment is 
made the Commission would be relieved of the administrative burden 
relating to the small hydroelectric projects which are primarily of 
local concern and not affecting the national interest, and it would also 
relieve the many owners of small dams throughout the Nation. 

Accordingly, the National Association of Railroad & Utilities Com- 
missioners feels that S. 2262 and S, 2263 are meritorious legislation 
in the public interest, and urges your committee to favorably report 
them for enactment. 

I might add, Mr. Chairman, that as to S. 1782 our association has 
not considered that specific bill. I am not testifying—my testimony is 
not to be interpreted as being in opposition to ‘the bill but they have 
endorsed S. 2262, the provisions of it; have not considered S. 1782. 

I would also add that there is here this morning the chairman of 
the committee on legislation, the Honorable H. Lester Hooker, of the 
Virginia State Corporation Commission, who would also like to testify 
for a few minutes. 

Senator Eneie. Yes. Thank you very much, Mr. Roberts. That 
isa very good statement. 

Mr. Roserts. Thank you very much. 

Senator Encore. Judge Hooker, Virginia State Corporation Com- 
mission, Richmond, Va., chairman of the committee on legislation of 
the National Association of Railroad & Utilities Commissioners. 

Judge, we are glad to have you here. I observe you have a short 
statement. Do you desire to read it? 

Mr. Hooker. Yes, sir. Thank you, Mr. Chairman. 

Senator Encriz. You may proceed. 
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STATEMENT OF H. LESTER HOOKER, VIRGINIA STATE CORPORA- 
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Mr. Hooxer. My name is H, Lester Hooker, of Richmond, Va. I 
am a member of the State corporation commission and have been 
since 1924. I am a former president of the National Association of 
Railroad & Utilities Commissioners and, at present, a member of the 
executive committee and chairman of the committee on legislation of 
that association, and it is in the last-named capacity that I am appear- 
ing before your committee in support. of the proposed amendments to 
part I of the Federal Power Act in 8. 2262 and S. 2263. 

The proposal of S. 2262 would amend section 10(f) to provide that 
charges shall be paid by the Federal Government on Federal power 
projects which are benefited by upstream or downstream improve- 
ments constructed by other interests. The proposed amendment pro- 
vides that in those cases where any hydroelectric power project owned 
by the United States is benefited by the construction and operation of 
any reservoir by another party, the United States shall pay to the 
other party an annual charge, the amount of the payment to be ascer- 
tained in the same manner as charges are now determined which are 
paid by non-Federal interests. This, it is seen, puts them on an ab- 
solutely equal basis, which is undoubtedly fair and reasonable, and 
is beneficial to the public. 

Under section 10 of the Federal Power Aci, the Commission is 
given the authority to waive any licensing condition except the 50- 
year term in the case of a complete power project of not more than 
100 horsepower capacity. Under the proposed amendment, provided 
by S. 2263, the Federal Power Commission will have the authority 
to increase the waiver of license provisions from 100 to 2,000 horse- 
power. This amendment would relieve the Commission of the ad- 
ministrative burden of many small hydroelectric projects which are 
primarily of local concern and, also, this amendment would relieve 
many owners of small dams throughout the Nation of substantial 
burden. 

These amendments, in my opinion, are decidedly in the interest of 
the public. 

I wish to concur in the testimony of Mr. Roberts. Thank you. 

Senator Enere. Thank you very much, Judge. We appreciate 
your testimony. 

Mr. Hooker. Thank you, sir. 

Senator Eneie. Mr. Ken Billington, executive secretary, Washing- 
ton Public Utility Districts’ Association, Seattle, Wash. 

How are you, Mr. Billington / 
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STATEMENT OF KEN BILLINGTON, EXECUTIVE SECRETARY, WASH- 


INGTON PUBLIC UTILITY DISTRICTS’ ASSOCIATION, SEATTLE, 
WASH. 


Mr. Biuruincron. Fine, sir. 

Mr. Chairman, my name is Keun Billington. I am executive secre- 
tary of the Washington Public Utility Districts’ Association, 1511 
Tower Building, Seattle, Wash. The association is comprised of 
membership of 25 utility districts operating electric and/or water 
utilities throughout the State of W: ashington, serving in excess of 
935,000 electric customers in more than half of the land area in our 
State. We are locally owned public agencies formed under State law 
with the purpose, in part— 
to conserve the water and power resources of the State of Washington for the 
benefit of the people thereof * * * 

We are confident that our past record demonstrates our belief in 
and support of the broad publi interest in matters having to do with 
the development of the Columbia River and the resulting power sys- 
“ in the Pacific Northwest. 

1782 and S. 2262, before this committee, deal with the matter of 
leiden ition and payment of upstream and downstream benetits. 
There are two positions from which to view these subjects. One is as 
an operating utility interested in obtaining the best possible gains for 
its own utility system. The other is from the viewpoint of the overall 
public interest and policy involved in river system development, es- 
pecially when the Federal Government participates as a major <le- 
veloper of multiple-purpose projects on a river system and produces 
substantial amounts of power for sale. 

Several individual PUD members of our association, operating elec- 
tric utilities with projects on the Columbia River or its tributaries, 
will be represented at this hearing by other witnesses. Coordination 
isan actual operating factor of direct interest to these districts. My 
presence, for the balance of our member district, is to view the legis- 
lation before you from the overall public policy standpoint. 

The history of waterpower legislation has recognized the sovereign 
position of the Federal Government in ownership ‘and control over the 
navigable water resource. It has differentiated between the develop- 
ment of a publicly owned resource with all the necessary rights, bene- 
fits, and obligations of a special single-interest entity developing and 
using a publicly owned resource for its own purpose. 

An underlying concept in present law is that a private or a non- 
Federal publicly owned utility developing a particular damsite does 
so for the primary purpose of its own special interest. This is con- 
siderably different from the development of a damsite by the Federal 
Government where the overall public interest is being pursued. 
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It appears logical, as presently provided in section 10(f) of the 
Federal Water Power Act, that there be a difference in the treatment 
of a Federal dam and a non-Federal licensed dam as pertains to pay- 
ments for upstream benefits. 

S. 1782 and S. 2262 substantially change this public policy of river 
development. Not only that but the change is proposed in the middle 
of the program for developing the Columbia River. It is being pro- 
posed after investment of millions of dollars by the Federal Govern- 
ment in multiple-purpose projects on such river which heretofore 
have paid no benefits for upstream storage. Changing the basic 
ground rules will have a marked effect on operation of the Federal 
power system on the Columbia River. 

We do not agree with some of the proponents of S. 1782 and S. 
2262 that these bills merely provide a method to achieve the voluntary 
coordinated or comprehensive operation of hydroelectric projects on 
a river system. These bills are much broader in intent and effect. 

Conversely, we do recognize with the proponents that a river sys- 
tem such as the Columbia River system will involve projects of sev- 
eral types of ownership and, further, that maximum use of the water 
resource will require the fullest possible coordination of all projects 
regardless of ownership. 

We are completely in favor of coordination. The problems or dif- 
ferences arise in determining how to properly allocate among the dif- 
ferent project owners the added benefits which result from coordina- 
tion taking into consideration all the broad range of factors involved. 
The legislation before you is deficient in this respect. 

We, therefore, recommend that action on this legislation be post- 
poned until adequate study can be made of this complex matter and 
that answers be secured to certain broad public policy questions prior 
to the enactment of this legislation or any other legislation designed 
to make certain the requirement of coordinated operation of all plants 
on the river with a distribution of benefits to be gained. 

Proponents of this legislation who are primarily operators of non- 
Federal projects and who will benefit from this legislation have spent 
substantial time studying this matter. We wish to inform the com- 
mittee that there are many utility interests which will be affected 
who have not had such opportunity. 

In order to call the attention of the committee to certain specific 
questions of a broad public policy nature which the bills before you 
have raised in our minds and which we feel must be answered before 
any such legislation should be enacted, we have prepared for inclu- 
sion in our testimony a statement of questions. We do not wish to 
appear presumptuous in presenting these questions because we realize 
that it is the committee which does the questioning around here. Un- 
fortunately, there seems to be no other way in which to specifically 
pinpoint certain aspects of this legislation which we strongly feel 
must be completely analyzed to provide the answers to basic questions 
which these bills raise and which only a full study not yet made can 
answer. Our questions are as follows: 

1. Isn’t coordination already a requirement of a non-Federal licensee 
who supposedly constructs and operates a single project as a portion 
of a comprehensive river basin development? If this requirement of 
coordination is not clear in the Federal Water Power Act, is the 
answer to this problem more properly an amendment to the act to 
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expressly require such coordination? We are of the opinion that the 
requirement of coordination exists today, if not expressly then cer- 
tainly by implication, that non-Federal projects must be adapted to a 
comprehensive plan for the development of a waterway. 

Mr. Chairman, at this point I would call your attention to the 
recently issued license of the Idaho Power Co. at Hells Canyon which 
includes a requirement of coordination. 

Our second question: 

(2) Should not coordination be a requirement for Federal projects 
as well as non-Federal ? 

Criticism has been made by some downstream plant operators— 
and this particularly applies to several of the public utility districts— 
that the Federal dam operator may give some advantages and some 
benefits by releasing storage, but also there has been occasion when 
the operation of the Federal dam has adversely affected the down- 
stream non-Federal dam. Here again, if a negative adjustment can- 
not be made under the present F ederal Water Power Act , & correction 
should be made to provide for this. Coordination requirement should 
be a two-way street for Federal as well as non-Federal dams, but we 
believe you do not have to disrupt or change the basic principles in 
river development nor grant special gains in order to accomplish it. 

3. Lf coordination results in the operation of a non-Federal project 
adverse to the local utility’s own service needs, should not the utility 
be made whole to at least the extent of operation as an individual or 
separate utility system ? 

4. Have studies been made to determine the effect which legislation 
such as S. 1782 and S. 2262 might have upon present negotiations with 
Canada relative to upstream-downstream benefits? Proponents of the 
legislation before you cite the pending international settlement with 
Canada on upstream-downstream benefits from the development of 
the upper Columbia River and say that if we are going to pay Canada 
for upstream storage benefits it certainly would not be fair not to 
pay our own people for the same thing within our own country. First, 
of course, there is a definite difference between the rights and interests 
of a separate sovereign government in its own water resources and 
the special interest of a utility which uses a public resource on a fran- 
chise from the public. 

More important to consider, however, is the fact that the impending 
settlement with Canada might make it advisable to postpone action 
on this type of legislation lest we establish a precedent which would 
have a disruptive effect upon the negotiations or prove embarrassing to 
the U.S. negotiating team. 

Does this legislation require the Federal Government to pay up- 
stream benefits to a non-Federal project owner on the basis of the 
non-Federal investment cost? There is a decided difference between 
what a downstream Federal dam would pay to an upstream non- 
Federal owner based on such owner’s investment costs as compared to 
what a non-Federal downstream owner would pay to the Federal up- 
stream dam. 

In analyzing S. 1574 which was a similar bill in 1956, a minority 
report demonstrated that the annual fixed charges for privately 
financed hydroelectric projects was slightly over 12 percent of the 
investment, while the annual fixed charges for a Federal project is 
a little less than 4 percent of the investment. 
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The ratio of private to Federal costs is approximately 3to1. Should 
not a downstream owner pay for benefits on the basis of what such 
upstream storage would cost under his own construction? The legis- 
lation being considered here is vague in this regard. 

6. Does this legislation provide “windfall” benefits to existing proj- 
ects—several of which have the advantage of large natural lake stor- 
age—and all of which were built previous to this legislation with full 
knowledge of the present law whereby no payments by downstream 
Federal dams are to be made ¢ 

Kerr Dam of the Montana Power Co. on Flathead Lake and Post 
Falls Dam of the Washington Water Power Co. on Lake Coeur 
d’Alene have obtained substantial storage benefits by relatively small 
investments. Under this legislation these projects would become sub- 
stantially more valuable to the owners in the sense that they will now 
receive a bonus above their originally planned operation from all 
Federal downstream plants. Bear in mind that under 8. 1782 while 
purporting to provide voluntary coordination, such coordination and 
receipt of benefits become mandatory upon the action of the upstream 
water storage facility. The storage being used at these plants is a 
natural public resource and not from a reservoir created by the con- 
struction of the dams. If it is decided to “change the rules in the 
middle of the game” should not they apply to future dams only ? 

7. Where coordination is already a requirement of a license is it 
proper or necessary to pay the licensee for benefits above and beyond 
those which it can develop on the basis of its own system’s capability 
or needs to effect such required coordination? A good example of this 
is the Idaho Power Co. projects at Bronlee, Oxbow, and Hells Canyon. 
Under the Federal Power Commission license they are required to 
coordinate with the Northwest Power Pool. This legislation as pro- 
posed would permit additional subsidy from all the downstream 
Federal dams to the company which secured its project on the basis 
that it would not receive any such benefits. 

8. What actual gain in Lilowatts of additional firm power can be 
substantiated as resulting from this legislation in view of the existence 
of the present Northwest Power Pool which is now based on volun- 
tary coordination ? 

Proponents of this legislation have repeatedly asserted that the 
present Northwest Power Pool contributes in excess of one Bonneville 
Dam to the region’s load-carrying capacity. A detailed study should 
be available for public perusal to show what additional gain can be 
obtained by this legislation, where the existing gain, if it exists, 
accrues today, and to whom these additional benefits will accrue under 
this legislation. 

9. If basic public policy on the payment of upstream benefits by 
Federal projects is going to be changed, to what extent is a special 
utility interest entitled to receive benefits from developing a particular 
project site in excess of those which would accrue to it as an individual 
utility operating the plant as an isolated unit in the river for its 
own system’s needs? Should not appropriate ground rules be estab- 
lished by law to govern this? 

10. Can you obtain the maximum use of the water resource by 
voluntary individually negotiated coordination contracts where there 
are many different utility systems with different load and resource 
curves to be integrated? Utility A which has an upstream storage 
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project enters into contract with utility B which has downstream proj- 
ects for the coordinated operation of the plants to meet the load 
curves of each of their systems. What happens when utility C comes 
along desiring to coordinate and has load and resources which will 
not fit the coordination plan of utilities A and B? 

11. Does this legislation open the door for vested interests to 
assume operational control of the river basin ? 

12. What role should an agency such as the Bonneville Power Ad- 
ministration assume in a coordination program as contemplated by 
this legislation? This is especially important in view of the large 
number of Federal dams and the lar ge number of utilities dependent 
on the Federal system as a power supplier. The Federal power system 
isa dominant member of the Northwest Power Pool; have any studies 
been made as to the effect this legislation will have on the Federal 
ower interest in the Pacific Northwest ? 

13. Should coordination and the sharing of benefits be the definite 
responsibility of the Federal administrative power angency, possibly 
subject to the approval of the Federal Power Commission ‘ 

Coordination of powerplants in a comprehensive river system is 
an active operating matter which must be controlled directly and 
immediately from a local position. Under this proposed legislation 
it appears that the Federal Power Commission which is a regulatory 
or legislative body is to assume approval of the coordination plans. 
How will the operational control be exercised ? 

14. What value is there to firm power which results from coordina- 
tion based on an original 5-year contract and later on a 1-year con- 
tract with 2-years notice of termination or extension / 

Mr. Chairman, I wish to add this: I am referring specifically to 
section 31(b) of the proposed legislation. The proponents have now 
repeatedly stated that this is to give you some assured firm power. 

But under section 31(b) if that is the method which is relied upon 
to obtain this firm power, you have the condition that the agreement 
under which the upstream storage facility operator is to operate 
his project, is for only a 5-year term to begin with, and ne a 3-year 
term thereafter on the basis of a 1-year extension on 2 year notice. 

The result 1 1s that you would have assured firm power, but of only 

a 5-year or 3-year duration and certainly that is of no value when 
it comes to the contractual sale of such firm power to industry and 
so forth. 

15. Should not coordination be compulsory for both non-Federal 
and Federal plants, with the special utility interests receiving those 
benefits due them as separately operating units, and all excess benefits 
being credited for us by the overall Federal power system ? 

Mr. Chairman, there are undoubtedly other questions which could 
be raised concerning the broad public interest in this legislation. It 
is a very complex ‘subject. There are many facets which must. be 
evaluated. This is due to the fact that right in the middle of the 
program of developing the Columbia River system there is this pro- 
posal to change the ground rules. Yet the river consists and will 
continue to involve multiownership of projects which will require 
coordination if the maximum use of the water resource is to be ob- 
tained. 
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We hope these questions will indicate to the committee the com- 
plexity of this matter and the desirability of going slow in analyzing 
and reporting this type of legislation. 

The association which I represent has heretofore opposed amend- 
ment of section 10(f) of the Federal Water Power Act. That is 
still our official position. We are cognizant, however, that there are 
operating problems faced by the various utilities in obtaining desired 
coordination. It is our intent to establish a committee of our group 
to review and study this matter seeking answers to the questions on 
coordination which have herein been propounded. We would recom- 
mend to the committee postponement of action on these bills and the 
possibility of a special study by the committee staff calling upon the 
Federal Power Commission, the Bonneville Power Administration, 
and the proponents of this legislation to answer the same or similar 
questions involving the broad public interest in this matter. We 
feel that S. 1782 and S. 2262 are deficient in this regard. 

Thank you for the courtesy of your time. 

Senator Eneie. Do you have any opinion, Mr. Billington, regard- 
ing to answers to any of the numerous questions that you raise ? 

Mr. Brurxeron. To a possible extent, sir; but again, as stated in 
the statement, our entire group have not had a chance to sit down 
and really analyze this. Many of our utility districts are dependent 
upon the Federal power system for their power supply. It will have 
an effect on it. It is our hope, if such time is afforded, to have the 
opportunity of studying these questions and we will definitely formu- 
late some answer from our viewpoint on them. 

Senator Encie. But you do not have any at this time, is that right? 

Mr. Birnuineron. I am not in position to answer at this time, 
sir, because these questions are broad ones which require some ad- 
ditional study to ascertain answers. 

Senator Enore. Is your association made up of public utilities? 

Mr. BruinctTon. Public utility districts, yes, sir. 

Senator Eneix. What you are asking, if I can boil it down to a 
sentence, is: Whose ox is being gored? 

Mr. Briirneron. Not necessarily, except from this standpoint: We 
feel that the proponents of this legislation are coming forward on the 
basis of terms of simple equity and so forth, and so on. We feel there 
is a definite difference and we felt it necessary to call to the committee’s 
attention the broad public interest policies that are involved in this 
type of legislation. 

Senator Enerr. The broad public policy question is whether or not 
the Federal Government ought to pay private and public utilities for 
the benefits of river regulation and increased power production re- 
sulting from upstream improvements ? Isn’t that the basic question? 

Mr. Buirneton. That is the basic question, yes, sir. 

sut there is also the other side in river operation, though—a co- 
ordination of projects. I think it was cited here of actual operating 
day-to-day operation of coordinating between Federal projects and 
non-Federal projects which at the present time has not been accom- 
plished. 

Senator Enotes. The fast way to get the answer to whose ox is being 
gored is to assume full coordination and then project that into who 
would pay what and to who? 

Mr. Brtrneton. And on what basis and at what level. 
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Senator Eneie. Sure that could be done. And we would find out 
what Federal Government would pay, we would find out whether the 
Montana Power Co. was raking in a good deal of cash, and whose 
bank balance looked the best after it was over. 

Now, if we are going to decide this legislation on that basis, I 
suspect that we will throw it in the ashcan before we get started, be- 
cause my suspicion is that the Federal Government is going to be the 

ayer and somebody else is going to be the recipient. 

The question is whether or not the Federal Government ought to 
pay? ‘That is the question. 

Mr. Bituineron. Again, sir, in the closing of my statement I say 
that our position has been against the amendment. 

Senator Eneie. Don’t you think my hunch is right—that under this 
bill the Federal Government would pay and others would be the 
recipients ? 

Mr. Br.tincron. It would seem very logical—— 

Senator Eneir. On balance of payments. I grant you sometimes 
there would be an exchange here and there, but on balance of payments 
the Federal installations are the ones downstream, for the most part; 
aren't they 4 

Mr. Biniineron. Yes, that is right, under present construction. 

Senator Enerie. The fellows downstream are going to be paying 
the fellows upstream and the fellows upstream got in there first. Now 
they are saving what we did benefits you, although we had no idea 
you were going 7‘ be down there when we started; but since you got 
down there and because what we did upstream without any prior 
knowledge or any knowledge at that time that you were going to be 
downstream, we ought to be paid out of your power revenues for those 
benefits; is that right ¢ 

Mr. Brunincron. That is right. There is one thing that should be 
taken into consideration. There is an overall gain—and in fairness 
to all concerned, on the river there is an overall gain from the result 
of this coordination. 

Senator Enexe. I understand you are in favor of coordination? 

Mr. Biriineron. Yes, sir. It is desirable if you are going to get 
the maximum results from the river 

Senator Exeur. What I want is how you coordinate, and not dis- 
tribute, the benefits? Do you just let possession be nine-tenths of the 
law ¢ 

Mr. Bitirneron. Again there are certain levels that you could use. 
For example, yesterday you had an illustration with the Montana 
Power Co. on Flathead Lake, which would normally start drafting 
their reservoir in July for the purpose of their own system, but on the 
basis of coordination they hold until October. In turn, they are made 
whole by the other system, which has a surplus of power during 
July. 

Now the coordination to that extent of making them whole certainly 
would be proper in my opinion. 

Senator Encie. What if Montana Power said we do not care about 
you fellows downstream: that is your problem; we are going to run 
our water as if we were the only one on the stream? And you are 
going to have to do a little more than make us whole before we will 
cooperate because we can do just as well without cooperating. 
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Mr. Brnurneron. If the position is that they have that right, then 
there is a question that would have to be answered. On the other 
hand 

Senator Eneie. That is right, and if they take that position—and 
they would be entitled to take that position—then you have to pay 
them something; don’t you? 

Mr. Bruirneron. There is no credence given to the possibility of 
requiring them to operate because of their license being on a com- 
prehensive program? I mean, it was required when they got. their 
license that they ore rate on a comprehensive basis. 

Senator Enerie. I do not know what was in their license. I as- 
sume they got in there a long time ago and maybe they have a re- 
quirement that they coordinate and m: aybe they do not. I raised the 
question yesterday as to whether or not the mandatory sections of 
this bill could abridge existing legal rights. 

Now I have grave doubts about it. I think a good smart. lawyer 
would dig up, or figure a fine constitutional point and probably bust 
this bill right in the middle in the Supreme Court of the United 
States, because I just have grave doubts as to whether or not we can 
pass a law that reqvires a type of operation that abridges existing 
legal rights. 

‘It seems to me that is a deprivation of property without due process 
of law and without just compensation. 

And the only way you can do it is condemn it. Probably a simple 
solution to this whole problem would be for the Federal Government 
to condemn everything on the river system. That would really clean 
it up. But I have an idea that it will take Congress a long time to 
authorize that. So, it is going to require something else. 

However, I would much prefer to hear you answer questions than 
ask them, because I cannot answer these questions. 

Mr. Briirneron. I realize that, sir, but you should also recognize 
from our own standpoint, we had three public utility districts that 
have a coordination problem that must be met. 

They do have that problem. We have the other districts that are 
involved from the sts undpoint of the Federal system and there is this 
basic underlying policy, and I would again repeat, the basic under- 
lying policy which you stated as to whether or not the Federal plants 
should pay upstream benefits. 

Our position to that extent is that we do not favor the amendment 
to the section 10(f). That has been our position: that is still our 
position. 

Senator Eneix. That is, you take the position that Federal proj- 
ects should not pay for upstream benefits. 

Mr. Bititrncton. That is our position as of today, sir. That is my 
position before you. 

Senator Eneie. You think that the private utilities ought to be 
required in their license to pay for upstream benefits ? 

Mr. Bruurneton. That is a requirement of the law; yes. 

Senator Eneiez. That is in the law now; is it not ? 

Mr. Bitiineron. Yes. 

Senator Enete. In other words, the Federal Power Commission 
can say to Idaho Power Co., going in on the Hells Canyon site: You 
pay for your upstream development that benefits your power produc- 
tion. 
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Mr. Buureron. That is right. That is a requirement of their 
position, 

Senator Eneie. All right. 

Now along comes the Federal Government, let us assume the Fed- 
eral Government builds at Hells Canyon instead of Idaho Power, if 
the Federal Government says we are the sovereign, we don’t owe any- 
body anything, we a be sued and we will not pay—now is that 
right? In other words, I do not believe you can apply one standard 
of equity on a proposition like this to the Government and another 
standard to the private property people. Either it is right or it is 
wrong. 

Mr. Brtirneton. All right, sir, if I may—— 

Senator Eneue. If it is right it ought to be done and if it is wrong, 
nobody ought to have to pay it. 

Mr. Bittrneron. There is a degree of coordination which comes 
from an operating standpoint which we have been doing out there on 
the Northwest River, in the Northwest Power Pool. We have had 
coordination out there. 

Senator Eneie. But that is a matter of agreement; is it not ? 

Mr. Birnuineron. Yes; that is right. 

Senator Eneir. I think when we get through with this bill we will 
have a bill that authorizes agreement, but I have grave doubts about 
the mandatory provisions of this bill as applicable to the Federal 
Government or anybody else. 

[ just doubt if you can do it and make it retroactive. And I am 
not so sure it ought to be done in any case. But I have grave doubts 
about the legal right of Congress to do that. I just do not think we 
can, because the right of a man to manage his property is a legal 
right and, in effect, it is a property right and it cannot be interfered 
with, abridged or cut off retroac ‘tively, without falling right into the 
provisions of the Constitution that require the t aking of property by 
due process of law and just compensation. That is my opinion. 

Well, I will grant vou this is a complicated field and we appreciate 
your statement very much, and I hope that after your association 
solemnly considers this matter and gives it great study, that you will 
come back with the answers to these 15 questions. 

Mr. Bitiineton. Is there any possibility, sir, that there could be a 
study also from the standpoint of the staff to determine this, from 
this standpoint, if I follow the reasoning: If the benefits are to be 
given—I mean, I think there is a decision beyond the basic one, sir— 
if benefits are to be shared on this coordinated operation, then I think 
there are certain other elements, degree of payment and so forth, 
which should be clearly included in this legislation. 

This matter of how much should the Federal Government pay to an 
upstream non-Federal dam owner 





Senator Enere. We had the case of this gentleman who testified 
yesterday. He had a project that was not economically feasible in the 
absence of a Federal contribution. 

Mr. Bruuineron. That is right. But to what degree is he to be 
paid ¢ 

Because I think there is that element in here, sir, and I think it 
should be a part of the legislation. 





96 AMENDMENTS TO THE FEDERAL POWER ACT 

Senator Enete. It seems to me if they have to pay, they ought to 
pay for the benefit, whatever it is, and that could be determined, I 
would think. 

Mr. Biturneron. I think there is the other element—— 

Senator Enctr. I got into that problem one time. I was in a fight 
with the city of San Francisco on the Hetch Hetchy job. I will stay 
out of those kinds of fights after my experience with that one. But 
my little people wanted to build a dam and a powerhouse right in the 
middle of San Francisco’s Hetch Hetchy operation, and I put the 
electrical engineers to work to find out if they could tell me how much 
the power production of the plant we proposed to build would be 
benefited by the installations already in place and operating, owned 
and operated by the city of San Francisco, They told me they could 
figure it out to a gnat’s heel, taking the stream in its original shape, 
take the stream as it wus regulated after all these plants were in 
place, and then I turned around and offered to pay the city of San 
Francisco for those benefits. They were ungenerous and unkind. 
They would not accept my offer. [ Laughter. | 

So I think it can be determined. Whether it ought to be done is 
another matter. 

Mr. Bruirneton. May I make a request ¢ 

Senator Enete. Yes. 

Mr. Biturneron. You asked me to submit answers to these ques- 
tions. Would it be possible to do that, sir? 

Senator Enete. Yes, indeed. 

Mr. Biturneron. All right. 

Senator Enere. And I am not going to decide this, incidentally. 
This will be decided by the whole committee. 

Mr. Brirneton. I recognize that. 

Senator Ener. But I will have to say that you have confused the 
issue a good deal here with your statement. [ Laughter. | 

Mr. Briutrneron. Frankly the answer to the issue is confusing 
to us. 

Senator Enatz. And I do not mean to be uncomplimentary about 
it. The first step in getting to a solution is finding out what the hard 
questions are, and I appreciate your statement. 

Mr. Briuineton. That is as far as we have gone so far, sir, because 
that is as far as we could go under available information. 

Senator Enerx. I understand that. My remark was facetious and 
in no sense a reflection on you. It is very important to get these 
questions before the committee and I am glad you came here and stated 
them. 

Thank you very much. 

Mr. Alex Radin, general manager, American Public Power Associa- 
tion, 1025 Connecticut Avenue, Washington, D.C. 

Mr. Radin, I assume you have the answers. [Laughter.] 
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STATEMENT OF ALEX RADIN, GENERAL MANAGER, AMERICAN 
PUBLIC POWER ASSOCIATION 


Mr. Rapin. I would never make such a boast before a congressional 
committee, sir. 

Mr. Chairman, in the interest of conserving time I would like to 
skip over parts of this statement but would like to have the entire 
statement inserted in the record if that is possible. 

Senator Encir. Without objection the statement will appear in the 
record as if read and you can read the portions that you think most 
important, Mr. Radin, and when you extemporize, will you indicate 
to the repor ter so he can follow you. 

Mr. Rapin. Yes. 

Senator Enaie. Now, prior to the time that you proceed, Senator 
Morse of Oregon has sent a statement. He intended to appear per- 
sonally but he could not get here this morning due to another commit- 
ment. And without objection this statement will appear immediately 
following the statement and testimony by Mr. Radin, because the 
statement of Senator W ayne Morse is opposed to this bill. 

Are you opposed to this bill ? 

Mr. Rapin. Yes, we are. 

Senator Enere. 1 want to get the statements of the opponents all 
in one cluster and the statements of the proponents all in one place. 

Mr. Rapin. Thank you, sir. 

My name is Alex Radin. I am general manager of the American 
Public Power Association, a national trade organization representing 
more than 1,000 local publicly owned electric utilities, mainly muni- 
cipally owned systems, in 42 States and Puerto Rico. Our head- 
quarters are at 919 18th Street NW., W ashington, D.C. 

The bills before this committee would repeal section 10(f) of the 
Federal Power Act. Both bills provide for payment by the Federal 
Government to non-Federal upstream storage dam owners for down- 
stream benefits. 

Our association includes a number of public power systems in the 
Pacific Northwest, the area most affected by these bills. This asso- 
ciation joins our affiliated organizations in the Pacific Northwest— 
the Northwest Public Power Associdtion and the Washington Public 
Utility Districts Association—in presenting our reasons for opposing 
this proposed legislation. 

My statement “will be directed principally at S. 1782, since it is a 
more recent revision of previous bills on this subject. We have sub- 
mitted testimony in previous sessions of the Congress with respect 
to bills similar to S. 2262. 

The title of S. 1782—“to provide for the comprehensive operation 
of hydroelectric power resources of the United States’”—is, we believe, 
somewhat misleading. Although this bill initially gives the appear- 
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ance of a new approach to upstream-downstream benefits, it basically 
encompasses many of the same old ideas in a new form. 

It has been said that this bill will result in substantial benefits be- 
cause of the coordination of operations it will encourage among ed- 
eral and non-Federal projects. In fact, some of the supporters of S. 
1782 contend it is needed primarily in order to achieve coordinated 
operation of hydroelectric projects. 

This association is very much in favor of the objective or coordina- 
tion. The benefits that the Pacific Northwest now enjoys through the 
coordination arrangements of the Northwest Power Pool are “proof 
of the value of coordination. We are also strongly in support of 
maximum development of the water and power resources of the 
Nation. 

We feel, however, (@) that it is highly questionable whether it is 
necessary for the Federal Government to provide downstream bene- 
fit payments in order to achieve coordination; (2) that the provisions 
- this bill will not bring about the degree of coordination which the 

onsors apparently feel will result ; (c) that the bill places upon the 

Feder al Power Commission certain operating functions which are 
inconsistent with the purposes of the FPC, and (d) that the bill will 
result in windfall benefits to projects which have been operating 
profitably, under a license, for many years. 

S. 1782 seems to do these things: 

1. Voluntary coordination: Federal and non-Federal interests may 
enter into voluntary coordination agreements, subject to FPC ap- 
proval. The bill seems to assume that such ‘voluntary agreements 
will include payments for downstream benefits, both by F ederal and 
non-Federal interests. 

2. “Reasonable” coordination: Non-Federal interests and the Fed- 
eral Government may agree to “reasonably coordinate” project opera- 
tions “so as to produce the optimum amount of firm energy for itself 
and all downstream owners by hydroelectric facilities.” If such assur- 
ances are given, payments for benefits apparently would be based on 
the additional amount of firm energy that each hydroe lectric facility 
produces. This additional amount of firm energy is apparently to be 
figured by comparing the energy produced under coordination with 
that produced, assuming no coordination, “in the histori ical period of 
streamflows producing the minimum amount of energy. 

3. No coordination: If operating conditions in a river basin call 
for hydroelectric facilities to be used primarily for peaking, or for 

“producing energy other than firm energy,” coordination is not re- 
quired. 

Since the most likely use of hydroelectric power in the future will 
be for peaking purposes, it w ould appear that over the long term non- 
Federal interests would not be required to coordinate their’ operations 
of hydroelectric facilities in order to obtain the payments provided 
for in the bill. 

Payment of benefits would be based on the annual fixed, operating 
and maintenance costs of the facility furnishing the benefit, and, 
where applicable, any costs incurred by the owners of the water con- 
trol facility and of downstream facilities for energy required to 
maintain firm energy. 

4. Detrimental coordination: If coordination results “in a detri- 
ment to the owner of a hydroelectric facility,” FPC shall make a 
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proper charge against the other coordinating interests which detri- 
mentally affect the other party. And if a noncoordinating o—— 
interferes with coordination arrangements, such operator shall pay : 
charge. 


A LICENSE IS A PRIVILEGE 


The net effect of S. 1782 is that the Federal Government, which 
has granted or will grant license to non-Federal organizations to 
construct dams on navigable streams of the United States, should 
compensate these non-F ederal licensees for the benefits which might 
accrue to the Federal facilities because of the existence of these non- 
Federal projects. 

The terms under which the non-Federal project owners are granted 
Federal licenses should be examined in order to see the effects of re- 
peal of section 10(f) on the letter and intent of the rest of the Fed- 
eral Power Act. Why, in fact, is a Federal license required in the 
first place? The answer is that the Federal Power Act deals with 
“navigable waters,” which are defined as- 
those parts of streams or other bodies of water over which Congress has juris- 
diction under its authority to regulate commerce with foreign nations and among 
the several States. * * * 

The licensing authority delegated to the Federal Power Commis- 
sion by Congress under the Federal Power Act of 1920 stems from 
the principle that the ownership of the water resources of navigable 
streams rests with the people of the United States, and that these re- 
sources are therefore subject to the jurisdiction of the Congress under 
the commerce clause of the Constitution. 

The granting of a Federal license, then, is a privilege. The non- 
Federal organization, often a private power company, applies for the 
license because it believes it can construct and operate a project for a 
profit. It makes this profit by virtue of the licensed privilege of 
using water resources owned by the people of the United States. In 
brief, the non-Federal user is profiting from the use of a public re- 
source, and is able to do so because the Federal Government has 
granted this non-Federal organization the privilege of so doing, under 
specific conditions. 

The private power company, or other non-Federal user, would not 
have applied for a Federal license if it did not believe that the project 
would be profitable, under the conditions which it understood went 
with the license. It did not have to depend on windfall benefits that 
would stem from the passage of these bills. So why, after nearly 
four decades of operation under section 10(f), should the private 
power companies, and other non-Federal users, be paid a bonus in 
addition to having been granted the right to use this public resource / 

A specific case which illustrates the m: agnitude of these “windfall” 
benefits is seen in connection with the Montana Power Co.’s Kerr 
Dam. As a condition of the license which was granted by the FPC 
in 1930, and pursuant. to the requirements of the Federal Power Act, 
the company provided 1,100,000 acre-feet of storage in the project. 

At the time this license was issued, none of the major Federal dams, 
such as Grand Coulee, Bonneville, Chief Joseph, The Dalles, ete., were 
in existence on the Columbia River. Yet, in seeking a license for 
the Kerr Dam, the Montana Power Co. was well aware of the fact 
that, under the terms of the Federal Power Act, the company would 








100 AMENDMENTS TO THE FEDERAL POWER ACT 

not, receive any payments if its storage capacity ultimately proved to 
be beneficial to subsequently built downstream Federal dams. The 
company and its stockholders nevertheless made the investment in 
Kerr Dam under existing laws, and evidently felt that it was going 
forward with a sound business deal. 

Now, however, if the bills presently pending before this committee 
were enacted, it has been estimated that the Montana Power Co. would 
receive in 1959 an annual payment from the Government of $159,000 
for downstream benefits. As was stated by Senators Magnuson and 
Jackson in testimony on similar bills in 1955, and I quote: 

This $159,000 constitutes a windfall to the company. It is a yearly payment 
that was never included in the company’s calculations back in 1980. If the pay- 
ment is authorized through this amendment, it means that the people are giving 
the company $159,000 a year that the company never expected to get at the time 
it constructed Kerr Dam. In a way, it is like paying rent on you own house. 

Senator ENetr. Will you yield there just for a comment? 

Mr. Rapin. Yes, sir. 

Senator Enete. If it is right to pay that amount of money and if it 
should be paid, then the company is entitled to have it paid and is 
also entitled to all back payments, is it not, until 1930 4 

Mr. Rapin. You mean on the basis of logic? Or would this be re- 
quired through legislation ? 

Senator Enete. If you say that the company is entitled to this pay- 
ment, that benefits have been received for it, then the payment ought 
to be made for the whole period of time that the benefits have been 
received? I assume that they were not all received back in 1930 be- 
cause these other developments came later. 

Mr. Rapin. Well, if you accept the premise, that would be true, yes. 
If the payments should logically be made now, then the company 
should be compensated for payments throughout the entire period. I 
would not accept the premise, you understand, but if you accept that 
premise, then I think your conclusion is logical. 

Senator Eneie. You go right ahead. 

Mr. Rapin. Under this bill, the signing of voluntary agreements 
would provide for coordination and for downstream benefits. Such 
agreements would be subject to FPC approval, but FPC would not 
itself compute the benefits to be paid. 

An alternative would be the assurance that one party would “reason- 
ably coordinate the operation of its facility” to produce “the optimum 
amount of firm energy for itself and all downstream owners of hydro- 
electric facilities.” This more limited approach, short of a signed 
agreement, would include FPC determination of “a reasonable and 
equitable annual charge.” 

In these situations, it seems tome, FPC would be placed in a position 
of water master of the river. In the Columbia River Basin, this 
would be a tremendous undertaking, and one which does not seem to 
fall logically in the province of the Commission. Bonneville Power 
Administration is now the Government’s main power marketing agent 
in the Pacific Northwest. Bonneville already has coordination ar- 
rangements which are involved in the operation of the Northwest 
Power Pool. If any one Federal agency is to be placed in charge of 
coordinating the operations of water resource projects in the Columbia 
River Basin, the committee should consider that Bonneville is an 
operating agency while FPC is a regulatory agency. 
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Even so, one can foresee difficulties that would arise in the Columbia 
River Basin from overlapping agreements, conflicts between volun- 
tary agreements, and problems between interests operating under 
voluntary agreements and those operating under “reasonable” co- 
ordination. 

Senator Eneir. Will you pause right there? Do you read this bill 
as I do, that under certain conditions this matter of coordination can 
be made mandatory ? 

Mr. Rapin. Yes. Under section (b) I believe it is, the coordination 
would be mandatory if such a plan is accepted by the Federal Power 
Commission after review and public hearing. That is my under- 
standing of the bill. 

Senator Eneie. Let us assume that the Federal Power Commission 
issues an order that is, in effect, a mandatory coordination agreement 
which directly affects the releases of water—that is what is involved— 
how you manage the river system. They do that under an act of 
Congress. Let us assume that the water release program established 
under this mandatory provision, authorized by Congress, interferes 
with the use of the water of the river for irrigation or domestic or 
municipal use, now where does that leave you? 

Mr. Rapin. I do not want to be put in the position of arguing in 
favor of the bill, but I would presume that this would be the sort of 
matter that would be taken into consideration by the Federal Power 
Commission before it approved any plan. But I can foresee, at the 
same time, that there might very well be difficulties insofar as irriga- 
tion and domestic water supply are concerned. 

Senator Encie. What if somebody started a lawsuit, where do you 
think it would end? 

Mr. Rapin. Where would it end? 

Senator Eneir. Where would we end up? Would we end up with 
the courts saying that the Congress had exercised its authority in a 
field in which it is given power under the Constitution of the United 
States that the exercise of the authority by the Congress preempted 
the field, and thereby established the priorities for the use of water on 
the river? Is that a possibility ? 

Mr. Rapin. I would think so. 

Senator Enetr. I recall one time when we had the Hells Canyon 
project up, the argument developed whether or not you could have a 
feasible power project at Hells Canyon if you made the necessary 
reservations to protect upstream irrigation on the Snake River. 

Mr. Raptn. Yes, that is true. 

Senator Enete. We wrote a provision in the bill saying that those 
reservations had to be protected and the Bureau of Reclamation did 
some refiguring and came up with the answer that it would still be 
a good power project. 

Mr. Rapin. I think you have added another question to those raised 
by Mr. Billington. 

Senator Eneur. I think you have a good point when you say that 
this is putting the FPC in the position of being a water master on the 
river system. 

Mr. Rapin. We think that is one of the most serious deficiencies in 
the entire bill, that the Federal Power Commission is put into a role 
which I think is entirely inconsistent with the purposes of a regula- 
tory agency. I think it inevitably projects the FPC into the role of 
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an operating agency and I think that is a fundamental principle of 
regulation that should not be violated. 

Further, it seems that the Federal Power Act already contains 
sufficient authority for FPC to require coordination as a condition 
in the issuance of a license. 

Indeed, the Federal Power Act—section 10(a)—vrequires that a 
license shall be issued for a hydro project only if the Commission 
finds that the project “will be best adapted to a comprehensive 
plan * * *.” Certainly this implies cordination, since the term “com- 
prehensive plan” definitely suggests that there should be a proper 
operating relationship of one project on a river to the other projects, 
no matter what the ownership of the different projects. In fact, FPC 
did require Idaho Power Co. to coordinate its operations with the 
Northwest Power Pool in issuing a license from Brownlee, Oxbow, and 
little Hells Canyon Dams. 

If there needs to be more specific authorization given to FPC to re- 
quire coordination as a condition of a license, the Federal Power Act 
might well be amended to clarify such authority. And if the term 
“comprehensive plan” needs further definition, Senate bill 584, intro- 
duced this year by Senator Magnuson, of Washington, more fully 
defines this term. 

S. 1782, then, has the effect of offering sizable benefits to non- 
Federal users for performing the type of coordination which should be 
a required condition of the valuable privilege they receive when 
granted a Federal license. 

I would like to point out, too, that this bill contains a provision 
which might in the years ahead, nullify or greatly modify the co- 
ordination section of this measure. This provision states that co- 
ordination is not required when hydroelectric power is used ‘ *‘pri- 
marily for peaking service, or for producing energy other than firm 
energy.” If the Pacific Northwest power supply shifts to thermal 
power in the future, as seems likely, the thermal power will obviously 
be used for baseloads, with hydro as the natural and valuable peaking 
power. Under these conditions, non-Federal owners could still obtain 
downstream benefit payments without having to coordinate. 


CHANGE IN COMPUTING BENEFITS 


Downstream benefit payments computed by FPC would be based, 
among other things, on— 
such part of the fixed annual costs of the facility furnishing the benefit, and of 
the annual operating and maintenance cost of such facility (including land 
rentals and similar charges), as the Commission may deem equitable, and, where 
applicable, the Commission shall consider any costs incurred by the owners 
of the water control facility and of downstream facilities for energy required 
to maintain firm energy * * *. 

This is a highly significant change in the method of computing 
benefits received from upstream projects. Section 10(f) now states 
that payments for upstream storage benefits shall be— 


such part of the annual charge for interest, maintenance, and depreciation there- 
on as the Commission may deem equitable. 

The significance of this change in the formula for computing down- 
stream benefits is pointed out in the minority views filed by Senators 
Neuberger, Jackson, and O’Mahoney in connection with S. 1574 in 
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the 84th Congress. The report notes that the Federal Power Com- 
mission, in response to an inquiry from Senators Jackson and Mag- 
nuson, indicated that the annual fixed costs of a private hydro project 
total 12.19 percent of investment while the annual fixed costs of a 
Federal project total 3.83 percent. When, under the proposed for- 
mula contained in 8. 1782, operation and maintenance and allocated 
administrative and general expenses are added to these anual fixed 
costs of Federal and licensed projects, the ratio of private to Federal 
costs is found to be approximately 3 to 1, as against 2 to 1 under the 
present sec ‘tion 10(f). 

The effect of this disparity in costs is graphically shown in a case 
(1) where a private project is benefited by upstream Federal storage, 
as opposed to (2) a case where a Federal project is benefited by up- 
stream private storage. 

In the first case, the private power project obtains the benefits of 
the upstream Federal storage at about one-third the cost such a utility 
would incur if it provided the storage itself. 

On the other hand, a downstream Federal project would pay an 
upstream private project for benefits received at a rate aproximately 
three times the cost of equivalent Federal storage. 

Commenting on this situation, the report by Senators Neuberger, 
Jackson, and O’Mahoney observes that the following would be the 
result in a case where a private company has projects both above and 
below Federal projects, both benefiting and being benefited by them. 

Senator Enerte. Would you yield for a short question ? 

Mr. Baynton. On the 84th Congress bills you are referring to, they 
are not identical bills, are they ? * 

Mr. Rapry. No, they are not. The bill in the 84th Congress is more 
comparable to the Gary bill on the House side, and I have forgotten 
the number of the other bill that is before this committee. Those bills 
are not exactly comparable to the bill I am discussing. 

If the power benefits received by the two parties are equal, the 
Federal Government will owe the private company just three times 
as much money as it is owned in return. On the other hand, if in 
any case the payments owed between the parties cancel each other out, 
it will be because the private company is receiving in downstream 
benefits three times as much hydro power as it is providing in down- 
stream benefits at the Federal project. 

I interpolate at this point to comment that even though the two 
bills about which you questioned me are not identical, I think the 
point I am making here is applicable to the bill that I am discussing, 
even though the terms of the bill are somewhat different than the 
bill that was before the 84th Congress. I think this provision would 
be applicable in both cases. 

Applying the terms of S. 1782 to the Pacific Northwest, we find 
that there would be seriously adverse results not only for that region 
but from the standpoint of national policy. 

In that area, the Federal Gov ernment has already invested millions 
of dollars in projects on the main stem of the C olumbia River. How- 
ever, certain key upstream siorage reservoirs remain to be built. If 
S. 1782 wer : aceon by the Congr ess and private power companies 
were licensed to build some of the m: jor upstream projects, the result 
would be higher cost power at the Federal downstream dams. But 
company in annual charges three times as much, to provide storage 
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capacity, as it would cost the Federal Government to provide equiva- 
Jent storage capacity itself. The result of such a procedure obviously 
would be higher cost power at the Federal downstream dams. But 
beyond this consequence, it would seem clearly bad policy for the 
American people to compensate a private company this generously for 
the development of resources which the public owns in the first 
instance. 

Moreover, should the Federal downstream dams be forced to bear 
the higher costs of privately built upstream storage, there is a serious 
question as to whether or not the feasibility of present or projected 
downstream projects would be impaired. ; 

To base the charges on the costs of construction, financing, and 
operation means not only that the Federal Government would be 
saddled with the higher costs for money and profits of the private 
power company but would have to pay a share of the construction and 
operating costs even if these costs should be unduly high because of 
inefficiencies in construction and/or operation. 


POWER COMPANY BENEFITS 


A key fact, so far as the Columbia River Basin is concerned, is that 
virtually all of the downstream dams in existence or under construc- 
tion are owned either by the Federal Government or by local public 
agencies. This clearly indicates that any privately owned dams up- 
stream would exact sizable payments from public agencies under the 
terms of t'vis bill. 

An example is Idaho Power Co.’s Oxbow and Brownlee Dams on 
the Snake River. There are eight Federal dams either completed, 
under construction, or authorized on the Snake and Columbia Rivers 
below the two Idaho Power Co. dams. During the long congressional 
battle over the authorization of a Federal high Hells Canyon Dam, 
it was pointed out that a high Federal dam would provide sizable 
amounts of firm power at downstream Federal dams. If the Federal 
dam had been constructed, the Federal Government would have re- 
ceived the benefits not only at the Hells Canyon site but at down- 
stream Federal dams, too. 

Idaho Power Co. insisted, however, that it could build the smaller 
dams at no cost to the taxpayers; and the FPC license for the power 
company dams requires, in article 39, that the company “shall operate 
the project and its system in coordination with the Northwest Power 
Poo] * * *” If. 1782 were passed, the Federal Government would 
be required to pay sizable subsidies to Idaho Power Co. for head- 
water benefits, even though Idaho Power does not need these subsidies, 
and presumably did not anticipate them at the time it was pressing 
its case so vigorously for a license. The bills under consideration 
would require the Government to pay the Idaho Power Co. to do 
what it already is required to do, and the payments would be for 
benefits at eight large Federal downstream dams. 

The Pacific Northwest Power Co. would reap even larger payments 
if it were licensed to build their proposed High Mountain Sheep Dam 
on the Snake River, below the Idaho Power Co. dams. The proposed 
High Mountain Sheep Dam also would be above the eight Federal 
dams and would have more storage than the Idaho Power Co. small 
dams. 
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SUMMARY 


1. The net effect of S. 1782 would be to unnecessarily increase the 
cost of federally generated power. 

92. Coordination of operation of hydroelectric facilities is implied 
in the present Federal Power Act and can be required as a condition 
of FPC licenses. If it is necessary to clarify this requirement in order 
to bring the benefits of coordination to power users, this could be 
done through enactment of legislation such as S. 584, to redefine “com- 
prehensive development,” rather than through the backdoor approach 
of repealing section 10(f). 

3. Since the most likely use of hydroelectric power in the future is 
for peaking purposes, over the long term the non-Federal interests 
would not be required to coordinate their operations of hydroelectric 
facilities in order to obtain the payments provided for in this bill 
and therefore, in the long run, this bill would accomplish relatively 
little in the way of coordination, but, would result, over a 50-year 
period, in very substantial Federal subsidies to non-Federal interests. 

4. A Federal license granted to non-Federal interests to construct 
and operate a hydroelectric project on a navigable stream is a privi- 
lege, and such license is applied for and granted on the basis of condi- 
tions which are understood by all parties. An additional Federal 
windfall is not needed. 

5. This proposed legislation would put the Federal Power Com- 
mission into the role of “water master” of the Columbia River—a 
role that is not consistent with the functions assigned to a regulatory 
agency. If additional coordination of the hydroelectric facilities on 
the Columbia River and its tributaries is needed, responsibility for 
such coordination more logically should be placed in the hands of an 
operating agency, such as Bonneville Power Administration which 
already has the responsibility for coordinating the power facilities 
of most of the major hydroelectric dams in the Columbia River Basin. 

For the foregoing reasons, we urge your committee to reject these 
bills as not being in the public interest. For your information I am 
attaching as exhibit “A” a resolution on this subject adopted at the 
most recent annual convention of this assoication, May 28, 1959, in 
Seattle, Wash. 

At the very least, we would urge this committee to suspend any 
action on legislation on downstream benefits at this time and arrange 
for thorough studies to be made to estimate the costs to the Govern- 
ment which would arise if the proposed legislation were enacted. The 
Congress quite properly has always been opposed to “blank check” or 
“hidden” appropriations yet, if the bills presently before this com- 
mittee were enacted, Congress would, in effect, be making the Federal 
Government liable for future costs of an unknown magnitude, inas- 
much as the costs which might ultimately be incurred under this legis- 
lation are no now known. 

We would, therefore, suggest that before giving further considera- 
tion to this matter the Congress should direct one of its committees 
to make a comprehensive study in order to provide an estimate of 
the costs to the Government and to each non-Federal utility of the 
payments which would be required over a 50-year period for down- 
stream benefits under at least two alternative conditions: (1) assum- 
ing that all further upstream storage will be built by the Federal 
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Government; and (2) assuming that all further upstream storage 
will be built by privately owned ‘utilities. 

Thank you very much, Mr. Chairman. 

(Exhibit A attached to statement follows :) 


RESOLUTION ADOPTED AT THE ANNUAL CONVENTION OF THE AMERICAN PvuBLIc 
POWER ASSOCIATION IN SEATTLE, WASH., May 28, 1959 


RESOLUTION NO. 5—-DOWNSTREAM BENEFITS 


Wheareas S. 1782 and H.R. 53809 would amend section 10(f) of the Federal] 
Power Act to require downstream Federal dams to pay charges to upstream 
private utility corporations for river regulation at upstream dams; and 

Whereas such bills would not be in the public interest in that they would 
require the Federal Government to pay a rental on a public resource: Now 
therefore, be it 

Resolved, That the American Public Power Association opposes S. 1782 and 
H.R. 5309 in their present forms. 

Senator Enexe. I think you have a valid point, Mr. Radin, with 
reference to the difference in the cost that you refer to here, but it is 
not an obstacle which is insurmountable. 

I think the provision could be written, for instance, that would not 
require the Federal Government—but in other words, what it would 
cost the Federal Government for similar storage. 

Mr. Raprn. That would be a very substantial improvement in the 
bill, I would say. 

Senator Encir. But the present language of the bill would be 

certainly defective in any case on that point. 

I understand your position is simply this: That the Federal Gov- 
ernment and the private utilities do not stand in equal position with 
reference to rights on the river? 

Mr. Rapin. That is correct. That is a basic fundamental point 
that I think has to be taken into consideration in considering this 
legislation. 

Senator Encre. The Federal Government owns the rights to go on 
the river in its sovereign capacity and the private utilities go on the 
river as a privilege, gr: anted under a Federal license. 

Mr. Rapin. Yes, sir. 

Senator Enere. And that you cannot equate the two? 

Mr. Rapin. That is correct. I think that is the fundamental point 
that has to underlie all consideration of this legislation. 

Senator Enartr. Now, to the extent that coordination is highly 
beneficial, you have no objection to that, I assume? 

Mr. Raprx. Oh, no, there is coordination going on the river now 
to a very considerable extent. 

Senator Enetr. In other words, if, by arranging their releases in 
such way that everybody benefits, without the Federal Government 
making any payment for the benefits, in other words, an exchange 
of benefits, an exchange of cash, you have not any objection to that? 

Mr. Raprn. Well, I think there are arranagements under which 
that could be worked out. 

Senator Ener. Asa matter of fact, they are doing it now, are they 
not, to some extent ? 

Mr. Rapin. Yes, that is right. 

Senator Enote. In other words, everybody agrees that it is better 
for everybody if the water releases are coordinated and it does not 
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involve the matter of the Federal Government being required to pay 
for certain types of operation. 

Mr. Rapin. That is right. There is another point, Senator, if I 
may have another minute here to el: aborate, and that is, that I think 
there is another way in which this bill is deficient in achieving the 
objective of coordination. Under this bill, coordination would ‘have 
to be achieved through the initiative of some upstream project owner, 
but if there were a downstream project owner who wanted an up- 
stream project to be operated in a certain manner, I do not see that 
there is anything in this bill that would require the upstream owner 
to operate his project in that manner. If he does not want to do so, 
that is. 

Senator Encie. Well, as I read the bill, it provides— 

(b) Whenever the owner or operator of any water control facility owned by 
the Federal Government or by any non-Federal interest has assured the owner 
or owners of any hydroelectric facility or facilities owned by the Federal Gov- 
ernment or any non-Federal interest that it will reasonably coordinate the op- 
eration of its facility so as to produce the optimum amount of firm energy for 
itself and all downstream owners of hydroelectric facilities, the Commission, 
after notice to the Federal or non-Federal agencies operating all such facilities, 
and after opportunity for hearing, shall determine and fix a reasonable and 
equitable annual charge which shall be paid. 

Mr. Rapry. The point I was trying to make was that the initiative 
here would have to be taken by the upstream project owner. 

If a downstream project. owner wanted to achieve certain benefits 
of coordination, I do not believe there is anything in this bill that 
would give him any rights in initiating such a procedure. 

Senator Encie. It seems to me that anybody can initiate it but 
naturally the initiative will come from the fellow who is going to get 
the benefits. That is easy to figure out. Just figure out who is going 
to get paid and he is the one who will be initiating it [laughter] 
whether he is downstream or upstream. IT will have to say that this 
bill is a legal bramblebush that will create employment and, I hope, 
adequate compensation for lawyers for many years to come. 

Mr. Rapin. I think we can all agree on that. 

Senator Encrr. Thank you, Mr. Radin, for your statement. 

_Mr. Rapin. Thank you for the opportunity of presenting our views, 
sir. 

(The statement presented by Senator Wayne Morse is as follows:) 


STATEMENT OF SENATOR WAYNE MORSE ON §S. 1782 ANp S. 2262 


Mr. Chairman and members of the committee, I regret that I must appear 
here to oppose 8S. 1782, introduced by my good friend and distinguished colleague, 
Senator Murray, and S. 2262, introduced, by request, by the distinguished chair- 
man of this committee, Senator Magnuson. However, I have opposed similar 
bills in the past, and I have no reason to believe that these so-called downstream 
benefit bills have been improved by the addition of a “coordination” coating 
to make the pill less bitter. 

In testifying before the Senate Committee on Interior and Insular Affairs in 
1955 on another downstream benefits bill, I said: 

“This is a bad bill. It is the cornerstone of the so-called partnership scheme 
under which the private utilities would be permitted, no, paid, for taking over 
multipurpose storage damsites. It is a double giveaway. The private utilities 
would not only receive the revenue potential of the damsites, which should be 
developed in the public interest; they would be paid to enable them to do so.” 

I do not believe that the Senate, in the year 959, will stray so far from this 
Nation’s historic water policy as to give serious consideration to this proposal. 


51512—60—-—_8 
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The basic assumption of these bills is that a private utility, or other non- 
ederal interest, has equal rights and privileges with the Federal Government 
on navigable streams of the United States. I challenge this assumption. 

Again quoting my testimony in 1955: 

“The philosophy of this proposal is certainly novel. Our streams are the 
common heritage of all the people. When a license is issued to a non-Federal 
agency or a private utility it is conferred because it is deemed that the public 
convenience and necessity will be served and because the utility desires to 
invest funds and make a profit. It should be borne in mind that the utility is 
using community property for which it does not pay and often has the benefit 
of the Government’s power to condemn property for a public use. 

“It makes sense that when the United States builds and operates a dam that 
increases the efficiency of downstream non-Federal dams the downstream bene- 
ficiary should compensate the Federal Government if it is feasible to compute 
the payment. 

“The reverse does not follow. The non-Federal user is, in the first instance, 
employing water in streams that belong to the citizenry at large. Private 
utility power dams are not designed to improve the streams in order to create 
downstream benefits. That is an incidental byproduct of their operation. 

“It would be strange to exact payment from the taxpayers to compensate 
utilities for such incidental improvements of resources that belong to all of 
the people.” 

If we so desired, we could talk at great length about voluntary coordination 
but we can’t get away from the effect of these bills—-namely, that they would 
authorize Federal payments to non-Federal owners for the benefits which result 
from the granting of a privilege by the Federal Government. I believe the Fed- 
eral Government is being generous enough when it grants a license to a non- 
Federal interest to construct a dam across a navigable stream of the United 
States. I do not see why the Government should then offer to pick up the check 
for a part of the costs of constructing and operating the non-Federal project 
under a Federal license. 

There has been testimony that passage of such legislation as this would consti- 
tute simple equity and fairness. I say it would constitute plain subsidy and 
windfall. 

Let me cite one case with which I have had some contact over the past several 
years. The most tragic example of underdevelopment of water resources in the 
history of our Nation is the pigmy dams now being built by Idaho Power Co., 
on the Middle Snake. No private power company ever fought harder, expended 
more effort and resources, or had more backing from its allies over the country 
than did Idaho Power Co., in its battle to defeat a Federal high Hells Canyon 
Dam and to construct its own smali dams. 

Idaho Power Co. certainly did not make this fight on the condition that it 
would receive downstream benefit windfalls. In fact, the company said it would 
build its little dams at no expense to the taxpayer, and was subsequently so 
embarrassed by the uproar over multi-million-dollar Federal fast tax writeoffs 
that it gave up, though reluctantly, that particular Federal subsidy. 

Yet these bills would have the Federal Government make payments to Idaho 
Power Co., for the power benefits received at eight downstream Federal dams 
from the 1 million acre-feet of storage at the power company reservoirs. If 
the high Hells Canyon Dam were being built today, as the Senate voted that it 
should be, the Government would soon have available 3,800,000 acre-feet of 
usable water storage, nearly four times as much us will be provided by the 
power company’s little dams. 

I am vigorously and unalterably opposed to legislation which would pay Idaho 
Power Co., or any other private power company in the future, for the privilege 
of underdeveloping the water resources of this Nation. 

Idaho Power Co. has already received the privilege of a Federal license to 
build dams on the Snake River; it has already received fast tax writeoffs which 
it did not reject; and it is using the benefits of section 167 of the Internal Reve- 
nue Code to gain other tax advantages through speeding up of depreciation of 
other capital additions to its power system. 

This power company—and it is not the only one in the country to do so— 
last year paid out dividends to its stockholders of which 40 percent were tax 
free. And this year, it is estimated that 35 to 40 percent of its dividends will 
be tax free, thanks to a gimmick in Federal tax laws. 

Mr. Chairman, I do not want to favor legislation which will grant additional 
Federal subsidies to Idaho Power Co. Federal aid for Idaho Power Co., has 
gone far enough. We read reports of mismanagement of foreign aid programs. 
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How many Americans know of the aid to private power companies through 
the liberalized depreciation bonanza? 

Sut the proponents of this bill say we should pay these subsidies to entice the 
power companies to coordinate their operations with Federal projects. I be- 
lieve the present Federal Power Act provides sufficient authority for the Federal 
Power Commission to require coordination as a condition of the issuance of a 
license to a non-Federal owner. So I say the Government does not have to rely 
on subsidized “voluntary agreements” to accomplish this highly desirable pur- 
pose. As a case in point, the FPC license to Idaho Power Co. for its massive 
underdevelopment of the middle Snake requires coordination. Whatever else 
may be said of FPC’s action in approving Idaho Power’s “comprehensive plan” 
for developing the river, the fact is that FPC did require coordination as a con- 
dition of the license. If a coordination requirement is good enough for Idaho 
Power Co., it is good enough for any other non-Federal interest which applies to 
FPC for a license to build a dam across navigable waters of the United States. 

Let us get our thinking on the main track, and not on misleading sidetracks. 
Idaho Power Co. did not acquire permanent rights to the use of the middle 
Snake when it obtained a license from FPC. It obtained the right to build a 
dam—under certain conditions—and the Federal Government retained the right 
to recapture this dam after the expiration of a 50-year license. Any control over 
the waters of the middle Snake River which the Idaho Power Co. dams make 
possible is due entirely to the granting of this terminable 50-year privilege. 
Idaho Power Co., or any other power company in the future, would not apply 
for a FPC license if it thought it was entering into a losing proposition. 

I have heard that the proponents of these bills say private power company 
customers should share in the benefits of Federal power projects. In the Pacific 
Northwest they already share, since a great part of federally generated power 
goes to private companies and private industries. But if this bill were passed, 
do you think the power companies would pass the benefits along to their cus- 
tomers? Idaho Power Co. today is taking money from its ratepayers through 
the liberalized depreciation provisions of the Internal Revenue Code and is pass- 
ing this money out to its stockholders as tax-free dividends. Montana Power 
Co., another prime beneficiary of this proposed legislation, is taking more than 
40 cents per share of stock from its ratepayers through Federal tax gimmicks 
and is not passing a cent of it back to the ratepayers. This is a bill which 
would benefit power company stockholders, if past experience is any indication, 
and not the ratepayers. 

I would like to ask this committee what the cost would be if these bills were 
passed. If 20 non-Federal upstream dams were constructed in the next 20 
years over the country, what would it cost the Federal Government over a 50- 
year period in downstream benefit payments? My guess is that the cost would 
run into millions of dollars. This is sort of “‘back-door financing” for the 
private power companies. And for the Congress it represents an authorization 
for blank dollars in appropriations or in power revenues. 

It will help our thinking on these bills if we separate the coordination con- 
cept from the downstream-benefits idea.. Everybody is in favor of real coordi- 
nation, the kind that is enforced and is workable. I urge your committee to 
pass legislation which will bring about this kind of coordination. This can be 
achieved through the same means as that proposed in these bills, through an 
amendment to the Federal Power Act. Such an amendment would require the 
Federal Power Commission to require coordination as a condition of any 
future FPC license and as a part of a comprehensive plan for the development 
of the water resources of a river basin. If inequities result, or if any project 
owner is penalized because of basinwide coordination, then that owner should 
be properly compensated. 

But I cannot stand aside and see a reversal of fundamental concepts of river 
development policy in the name of “coordination.” I cannot condone the idea 
that the road to coordination is Federal subsidy. JI urge this committee to 
examine closely the effects of these bills and to pass legislation which will bring 
about better coordination among water project owners without further subsidiz- 
ing the private power companies. 


Senator ENeie. The next witness is Mr. Angus McDonald, coordi- 
nator, National Farmers Union, 1404 New York Avenue NW., Wash- 
ington, D.C. 
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STATEMENT OF ANGUS McDONALD, COORDINATOR, NATIONAL 
FARMERS UNION 


Mr. McDonaxp. Mr. Chairman, at the outset, | would like to ask 
permission to file in the record the statement of Mr. James G. Patton, 
addressed to Senator Murray. You will find that attached to my 
statement. 

Senator Enexie. Without objection it will be made a part of the 
record following your own statement, Mr. McDonald. I observe your 
statement is rel: atively short. Do you prefer to read it? 

Mr. McDona.p. Yes. 

I am appearing here in opposition to 8. 1782, which allegedly would 
provide for the ‘comprehensive power resources development of the 
United States. We believe that this bill is contrary to the long-estab- 
lished principle of water resource development. We believe that 
it is not only contrary to water policy as developed over a period of 
50 years in many statutes, executive agencies’ policy decisions, and 
court decisions, but that it is contrary to the interest of the people 
of the United States in that it would authorize perpetual subsidies 
to private interests. 

I call attention to the policy of the National Farmers Union as set 
forth in many resolutions adopted at county, State, and National con- 
ventions over a long period of years. These resolutions set forth the 
principle that the navigable waters of the United States belong to 
the people and that be nefits from these waters should be distributed as 
widely as possible. These resolutions set forth the additional prin- 
ciple that every river basin should be developed on a comprehensive 
basis. ‘These resolutions spell out this principle in regard to flood 
control, navigation, electric power, conservation of soil, forests, grass- 
land, fish, and wildlife. 

The executive branch of the Government and the Congress ap- 
parently have been in accord with these principles over a period of 
50 years. Theodore Roosevelt, in a famous veto message of 1909, 
declared that to hand over powersites to private interests without lay- 
ing down certain conditions would be an act of folly. He pointed 
out that such an act would result in our children being “forced to pay 
an annual return upon a capitalization based upon the highest prices 
which the traffic will bear.” Roosevelt aflirmec the second principle 
in a message to Congress in 1908 by saying that “every stream should 
be used to its utmost. No stream can be used unless such use is planned 
in advance.” 

President Taft, in his White River veto message of 1912, emphasized 
the idea that each dam in a series should be opel rated on a coordinated 
and integral basis. This philosophy was affirmed repeatedly over a 
period of many years. 

I emphasize this because apparently the authors of this bill were 
unaware of this well-established policy. They refer to coordination 
of various installations in a river system as if it were something new 
and untried. They apparently are unaware that Congress, together 
with the administrative agencies, has been making provision for com- 
prehensive, integrated, and coordinated operation of our streams for 
many years. This is evident in numerous statutes. The principle of 
coordinated operation has been emphasized over and over again. 
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Those who have developed wise water policy took into account the 
principle that the rivers of the Nation belong to all the people, and 
that those who came seeking special pr ivileges and sought to exploit 
our river basins for private profit should be required to conform to 
comprehensive river basin policy. 

Attention is called to section 5 of the Federal Power Act of 1920 
wherein it is stated that a license to a private power company “may 
be canceled by the Commission upon failure to comply with the 
conditions thereof or for other good cause.” Attention is called to a 
portion in section 6 which is as follow s, and I quote: 

* * * license shall be conditioned upon acceptance by the licensee of all the 
terms and conditions of this Act and such further conditions, if any, as the 
Commission shall prescribe in conformity with this Act which said terms and 
conditions and the acceptance thereof shall be expressed in said license. 

In section 7, preference in regard to applications for licenses is 
given to States and municipalities. However, it is stated that prefer- 
ence may be given to an applicant for a license to develop and sell 
power if the ‘applicant’ s plans are “best adapt to develop, conserve, 
and utilize in the public interest the water resources of the region,” 
if the Commission is satisfied as to the “ability” of the applicant to 
carry out such plans. 

I call attention to the word “ability” in section 7 of the Federal 
Power Act. This word suggests that the Commission before granting 
a license for a power project must be satisfied as to the ability finan- 
cially and otherwise of the applicant to play his part in carrying out a 

comprehensive plan and fulfilling conditions imposed by the Govern- 
ment. It was not suggested and apparently never imagined that the 
Government would have to subsidize a private power company to 
obtain its cooperation in carrying out its plan of comprehensive de- 
velopment. In looking at the bill, it seems to us that the first part 
which states that agreements may be entered into in regard to co- 
ordin: ited operation is completely unnecessary. The language that 
the Commission, after having received assurance that the non-Federa] 
interest will reasonably coordinate its facilities and that the Govern- 
ment must pay for such coordination in “power, energy, and money,” 
seems a little absurd in the light of the language in the Federal Power 
Act above. 

Attention is called to language at the bottom of page 3 in the bill 
in regard to the annual Federal charges which the Federal Power 
Commission would assess against the Federal facilities on the basis 
of “fixed annual cost” of the facilities furnishing the benefit. Atten- 
tion is also called to Senate Report No. 1865, part 2, 84th ae 
2d session, which « ‘omprises the views of Senators Neuberger, Jackson, 
and O’Mahoney. These distinguished Senators, eminently qualified 
because of their long experience and familiarity with congressional 
water policy and with power projects, both public and private, take 
the view that legislation similar to the bill under consideration here, 
using this method of computing benefits, would require the Federal 
Government to pay on upstream, private projects for benefits re- 
ceived at a rate of approximately three times the cost of equivalent. 
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Federal storage. The authors of the document refer to the legisla- 
tion—S. 1574, 84h Congress—as a 








generalized enabling bill and a perpetual appropriations bill for permanent pay- 
ments in lieu of taxes in an unknown amount to an unknown number of govern- 
mental entities. 

A final word should be said in regard to the groups who would bene- 
fit from this legislation. Over a period of many years in expensive 
newspaper and 1 magazine ads, in special brochures, on the radio and 
television, before congressional committees and other places, spokes- 
men tor the private power companies constantly dinned in our ears 
that they wanted no subsidies, no handouts, and that they were ready 
to build the projects on the Snake River and in other areas without a 
cent of taxpayers’ money. These pronouncements apparently have 
been believed by certain groups within this administration, who mis- 
takenly, we believe, turned over the great Hells Canyon site to the 
Idaho Power Co. for private development. 

Under this legislation, the Idaho Power Co. stands to benefit 
greatly. Since eight Federal dams in the Columbia River system 
are below Oxbow and Brownlee Dams, subsidies to the Idaho Power 
Co. will amount to many millions of dollars. This is only one ex- 
ample. Such a situation will exist in other river systems throughout 
the United States. 

The purpose of one of the groups supporting this legislation has 
been made clear. I assume the gentleman has the same purpose and 
feeling about such legislation now as he did when he was quoted in the 
Wall Street Journal rand i in the minority report I referred to several 
years ago. The idea is that this gentleman wants to take over the 
entire river system by means of this legislation. This was the dream 
of Mr. Kinsey Robinson, who, commenting on S. 1574, 84th Congress, 
stated that it was the purpose of the Pacific Northwest Power Co., 
of which he is president, to take over the development of the Columbia 
River. 

We urge the committee to disapprove this legislation. We feel 
very strongly that it is against the public interest and that it would 
do irreparable harm to longtime established congressional policy. It 
would overturn to some extent not only the Federal Power Act. but 
would cast a shadow on a number of statutes, such as the Flood Con- 
trol Act of 1944, which in section 5 states that it shall be the policy 
of the Federal Government to encourage the most widespread use 
of electric power at the lowest possible rates to consumers. 

(The letter to Senator Murray, previously referred to, is as 
follows :) 

JULY 23, 1959. 


Hon. James E. Murray, 
U.S. Senator, Washington, D.C. 

DeaR SENATOR Murray: As I indicated to you in our telephone conversation, 
in my opinion S. 1782, the downstream benefits bill, is a thoroughly bad piece of 
legislation. It is designed to exact tribute from the U.S. Government for the 
sole benefit of the power companies. It constitutes a reversal of comprehensive 
river basin policy, which has been repeatedly affirmed by the Congress over a 
period of many years. 

Basic to the consideration of this legislation is the fact that the people own 
the rivers, and as set forth in the Federal Power Act of 1920 they may operate 
projects on rivers only as a privilege. The conditions under which a private 
power company may operate a dam at a profit are explicitly set forth. The 
private power company uses the river and enjoys great profits, but only if if 
complies with the conditions of the license. 
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The Federal Government is under no obligation to pay the private power 
company for any indirect benefits it may receive. The private power companies 
have boasted repeatedly that they can build dams at no expense to the Govern- 
ment and can operate them at a profit. Hydroelectric projects are extremely 
lucrative. That is why the private power companies fight so tenaciously to 
prevent the Government from building and operating its own dams. 

This bill would constitute a perpetual subsidy from the U.S. Government to 
owners of private hydroelectric projects. In some instances, the accumulative 
amount of the subsidy would be many times more than the cost to the Govern- 
ment of building the structure. For example, there are eight Federal hydroelec- 
tric dams on the Snake and Columbia Rivers below the Idaho Power Co.’s Oxbow 
and Brownlee Dams. Payment for benefits accuring to the Federal dams as 
a result of the private power company’s projects would go to the Idaho Power 
Co., which contended long and loudly, over a period of years, when it was fight- 
ing Hells Canyon, that it would build the dams at no cost to the Government. 

In your State, the Montana Power Co. and other companies in the Northwest 
power combine would benefit greatly. Mr. Kinsey Robinson, president of the 
combine, has frankly stated that the purpose of such legislation is to take over 
the development of the Columbia River. 

I hope that you will use your great prestige as a longtime outstanding pro- 
tagonist in the fight for comprehensive river legislation to bring about the defeat 
of S. 1782. 

With kindest personal regards, I am, 

Sincerely vours, 
JAMES G. PATTON, 
President, National Farmers Union. 


Mr. McDonatp. Thank you, Mr. Chairman. 

Senator Enetr. Thank you very much for your statement, Mr. 
McDonald. 

That is the last witness except Mr. Gatchell, do you want to make 
a further statement ? 

Thank you, Mr. McDonald. We appreciate having your statement 
and that of Mr. Patton. 

A statement by Mr. Herbert G. West, executive vice president of 
the Inland Empire Waterways Association, is a statement in support 
of the legislation and will be made a part of the record, excluding the 
charts which are difficult, if not impossible, of reproduction, because 
all of them except one are in color. Those will be made a part of 
the file and not a part of the record. 

(The Statement of Herbert G. West is as follows:) 


STATEMENT OF HerBeERT G. WEST, EXECUTIVE VICE PRESIDENT, INLAND EMPIRE 
WATERWAYS ASSOCIATION 


WasHINGTON, D.C., July 1959. 
Hon. Criarr ENGLE, 
U.S. Senator, 
Chairman, Special Committee,, 
Interstate and Foreign Commerce Committee, Washington, D.C. 

DEAR SENATOR ENGLE: My name is Herbert G. West, executive vice president 
of the Inland Empire Waterways Association, the main offices and headquarters 
of which are located in Walla Walla, Wash. Ours is an organization composed 
of farmers, farm cooperatives, businessmen, industry, chambers of commerce, 
public and private power organizations, labor groups, port districts, and county 
and city governments, embracing a membership of approximately 100,000 people 
representative of all the territory in Oregon, Washington, and northern Idaho; 
contiguous to the Columbia and Snake Rivers. 

It has been my privilege to appear before subcommittees on public works 
appropriations of the U.S. Senate during the past 25 years, calling to the at- 
tention of the committee the need for expanded development in the Columbia 
River system to take care of the impact of growing population and of our na- 
tional security. Members of this committee are well-acquainted with the program 
in the Columbia River system and I am certain have reached the same con- 
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clusions as the people of the Northwest—that a comprehensive plan for the de- 
velopment as proposed and outlined in the “308’’ Review Report is vitally neces- 
sary and the only type of development program that is economically sound be- 
cause each dam in the system under that report is related to the others and 
luaximum benefits depend on the proper tie-in of each and every project. 

A major reason for the continuation of this comprehensive program for the 
development of our water resources in the Pacific Northwest is the very great 
need for power. While recent additions to the power supply show progress is 
being made toward meeting current requirements, new projects must be pro- 
gramed now in order to keep pace with an ever-increasing population and to 
provide electrical energy for greatly needed industrial growth and expansion. 

According to the most recent advance program of Bonneville Power Adminis- 
tration, the U.S. Columbia River power system on June 30, 1958, had a generator 
installation of 5,334,000 kilowatts of nameplate rating. This represents an in- 
crease of 1,183,000 kilowatts over the installation in service on June 30, 1956. 
Non-Federal generating capability for the area served by the U.S. Columbia 
River power system was increased during this same period by the installation of 
218.000 kilowatts of nameplate rating. 

While these additions to the power system are expected to provide adequate 
supplies needed for power load growths until 1964-66, additional power will be 
needed to meet requirements during the years 1966-69. This power is expected 
to be—and must be supplied by new projects, both Federal and non-Federal. 
With this additional power necessary in only a few short years, we must move 
forward on a definite comprehensive program of new construction and utilize 
every scheme and opportunity to make every drop of water in the Columbia 
River drainage basin work to its utmost efficiency. 

I am attaching hereto and identifying as exhibit IT. a map prepared under the 
auspices of the Inland Empire Waterways Association. It shows clearly the 
U.S. portion of the Columbia and Snake River drainage shed. This map shows 
the non-Federal as well as the Federal projects completed or under construction 
as well as those federally authorized and our nonfederally licensed or proposed 
licensed projects. 

It can readily be seen that there is a great spirit of coordinated effort on the 
part of Federal and non-Federal interests, including the private power industry 
and the public power industry, to meet its combined utility responsibility. The 
one major weakness in our entire system in the Pacific Northwest is the lack of 
adequate authority for the voluntary cooperative, coordinated operation of 
Federal systems and the systems of other private and public utilities comprising 
the Northwest power pool. Again, this is an effort and a desire on our part 
to do something for ourselves. While it might not be possible to evaluate ac- 
curately the exact number of kilowatts of power that will be produced by a prop- 
erly coordinated operation, nevertheless, we do know that it will be very sub- 
stantial and that this region cannot afford to lose whatever firm power will be 
produced by his effort. 

I am attaching as exhibit II, an illustration produced by the Bonneville Power 
Administration, revised up to the year of 1956, showing the upstream storage 
value to downstream benefits. This illustrates that while at Hungry Horse 
Dam in western Montana some 212,000 kilowatts originate at site, downstream 
benefits amount to 628,000 kilowatts, virtually, for all practical purposes, making 
Hungry Horse Dam a project that produces 840,000 kilowatts—a ratio of % to J 
of downstream benefits to actual production at the project itself. Certainly, 
there was no political ideology mixed up in this. No one can define an acre-foot 
of storage as Federal, public or private. It belongs to the people of the region and 
of the United States. This coordinated operation will make feasible projects 
with storage that otherwise would be infeasible from the stand point of construc- 
tion by the Federal Government due to an unfavorable benefit-to-cost ratio and 
also make feasible projects that could not, under the law, be licensed by the 
Federal Power Commission due to an unfavorable benefit-to-cost ratio. 

So, this operation will do just the opposite from the ‘‘fear and tear’ approach 
and the benefits will then be measured with increased employment and in- 
creased taxes on the local, State and Federal levels—all to the economic benefit 
of the Pacific Northwest region, in this particular instance, and to the Nation 
as a whole. Bonneville power rates of $17.50 a kilowatt-year have just been 
reestablished and projected for an additional 5-year period. At this rate, the 
Federal Government’s investment in our power system within the Columbia- 
Snake River watershed is being repaid on the basis of 3 percent interest. This 
is a terrific demonstration of the worthwhileness of a multiple-purpose program 
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in which the Federal Government can participate and the coordinated operation 
of federally, privately, and publicly owned projects wiil again demonstrate the 
wisdom of the enactment of S. 1782, a bill whose sole purpose is to provide for 
the coordinated operation of hydroelectric power resources of the United States. 

The argument of fear today is as invalid as the argument of fear was back 
when President Roosevelt started the Grand Coulee and the Bonneville projects 
in the Pacific Northwest. It is the sincere belief of this association that this 
legislation under review by this committee is for the benefit of the Northwest 
region and the United States as a whole. 

Thank you so much for the privilege of having this statement introduced 
in the record and it is our sincere hope that we have contributed somewhat to 
a better understanding of the objectives and purposes of this legislation. 

Respectfully submitted. 

INLAND EMPIRE WATERWAYS ASSOCIATION, 
Herspert G. West, Executive Vice President. 

Senator Encore. Mr. Jack Stevens desires to put a resolution in the 
record and without objection the resolution will be made a part of 
the record in connection with the statement previously made. 

( The resolution is as follows :) 


A RESOLUTION APPROVING CHANGES IN THE FEDERAL POWER Act To PERMIT VOL- 
UNTARY COORDINATION OF HYDROELECTRIC POWER SYSTEMS IN THE UNITED STATES 
oN A Basis or SHARING OF BENEFITS WITH THE APPROVAL OF THE FEDERAL 
POWER COMMISSION 


Whereas it is economically advantageous and desirable in the public interests 
that the release of storage waters in reservoirs of lakes and rivers with dams 
and powerplants producing hydroelectric power in the United States be coordi- 
nated to produce the largest amounts of power possible ; and 

Whereas the large amounts of floodwaters in the rivers of the Pacific North- 
west make it especially desirable that storage waters there be released with 
proper coordination so that they may carry substantial amounts of additional 
loau carrying capability on the hydroelectric power systems in the Pacific North- 
West ; and 

Whereas the benefits of fully coordinated operation cannot be realized under 
existing provisions and interpretations of Federal laws; and 

Whereas when the Federal Power Act including section 10(f) thereof, was 
enacied hearly 40 years ago, the problems of coordinated operation and electric 
grid transmission systems were unknown and the benefits possible therefrom 
under the conditions of the complex power development of multiple ownerships 
on a river system, such as the Columbia, were unheard of and unimagined; and 

Whereas Public Utility District No. 1 of Pend Oreille County, Wash., owns 
and operates the Box Canyon hydroelectric project on the Pend Oreille River in 
Pend Oreille County, Wash., one of the tributaries of the Columbia River and is 
subject to the release of large amounts of storage water from the reservoir of 
Lake Pend Oreille and other reservoirs upstream in the Clarksfork River above 
Lake Pend Oreille, and because of the lack of proper coordination by both Fed- 
eral and non-Federal projects in the release of said storage waters the district 
has not been able and cannot secure the full benefits from upstream storage 
releases aS was intended and which it would receive under fully coordinated 
operation ; and 

Whereas the district has secured the shoreland and flowage rights for a hydro- 
electric project in the Zee Canyon area of the Pend Oreille River and has a 
hearing and application for license to construct a dam and powerplant at Zee 
Canyon, and if the license is granted and the project is built, the district will 
have additional need for coordination of the upriver storage in the reservoir 
of the Pend Oreille and Clarksfork Rivers ; and 

Whereas the district owns the Sullivan Lake storage reservoir located on a 
small stream tributary to the Pend Oreille River and has been licensed by the 
Federal Power Commission to operate the same as a storage reservoir to pro- 
vide water for downstream Federal and non-Federal projects on the Pend 
Oreille and Columbia Rivers and cannot secure the full benefits from said 
storage except by proper coordination agreement ; and 

Whereas maximum coordinated operation cannot be obtained without a new 
statute to be substituted for section 10(f) of the Federal Power Act which will 
permit voluntary coordination and recognize the sharing of benefits therefrom 
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between and among the various Federal and non-Federal projects or owners of 
hydroelectric powerplants and storage reservoirs in the rivers and lakes of the 
acific Northwest : Now, therefore, be it 
Resolved by the Commissioners of Public Utility District No. 1 of Pend Oreille 
County, Wash., That the commission hereby approves in purpose and principal 
S. 1782 and H.R. 7201 to provide for voluntary agreements between and among 
the Federal and non-Federal hydroelectric power systems of the Pacific North- 
west to coordinate their storage releases and power operations so they may be 
able to share the greatest power benefits to be derived therefrom, said coordina- 
tion agreements to be subject to approval by the Federal Power Commission. 
Dated this 28th day of July 1959. 
I. W. Scuwas, President. 
J. M. FountrAINn, Vice President. 
Attest : 
FF. R. JoRDAN, Secretary. 


(The following information was subsequently received for the 
record :) 

NeEwpPporT, WASH., March 18, 1960. 
Hon. CLaim ENGLE, 
Committee on Interstate and Foreign Commerce, 
U.S. Senate Office, Washington, D.C. 

DrEAR SENATOR ENGLE: I am a consulting engineer specializing in hydroelectric 
power matters and I maintain my firm offices in Newport and Spokane, Wash. 
Our firm is consulting engineers to Public Utility District No. 1 of Pend Oreille 
County, Wash., one of the non-Federal public agencies which testified in support 
of the purposes of 8. 1782. 

During and since the hearings on the bill it has occurred to me and other en- 
gineers in the Northwest that the record might be more complete if it included 
some indication of what payments the Government can expect to receive for 
headwater benefits under section 10(f) of the Federal Power Act as it now 
reads. These are difficult figures to submit because there is no agreement 
between the Federal Power Commission and the various utilities on a proper 
formula under the present law. 

I have enclosed data entitled “Table 6. Columbia River Headwater Benefit 
Studies Summary of Payments, 1949-56.” This table is a summary of the pro- 
posed payments under section 10(f) for headwater benefits for the years 1949 to 
1956 inclusive. It indicates that the Federal Government would receive $1,127,- 
471 total for that 8-year period from the facilities then operating. That figure 
is based on the formula most recently proposed at a meeting called by the San 
Francisco office of the Federal Power Commission. Many utilities consider 
that figure to be based on some improper presumptions. 

From other information made available to your committee, it will be seen 
that the Federal Government would receive as a net payment under 8, 1782, 
$927,700 per year from the facilities now operating, under construction, or 
definitely authorized. Suck annual payment would be for storage costs only 
and would not include the value of additional firm energy which would be 
assured to the Federal Government by coordinated operation under the bill. 

I hope this comparison will be of value to the committee. 

Respectfully yours, 
H. A. Sewer & J. A. SEWELL, 
Consulting Engineers. 
By H. A. SEWELL. 





| 
| 
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TABLE 6.—Columbia River headwater benefit studies—Summary of payments, 
1949-56 


[Docket E-6384] 


Payees 
United States 1 Se 
Payers L 7 The Mon-| Wash Chelan 
| | | tana ington Public 
Power Water Utilities 
Hungry Albeni Grand Total | Co. Power | District, 
ILorse Falls Coulee | Flathead Co., Chelan ! 
Chelan ! 
(1 (2 3) (4 (5 (6 (7 § 
sa : - ee 3 
Computed payments: 
The Montana Power Co $947, 929 $647, 929 $5, 024 
The Washington Water 
Power Co 327, 378 | $27, 378 99, 017 
Pend Oreille 14, 179 $4, 516 18, 695 2 958 
Puget-Chelon | 29,227 20, 967 | $83, 275 133, 469 10, 345 $4, 655 $2. 007 
United States 379, 630 285, GAD 203, 605 SHO, ISS 224, 503 10, 700 9, 401 
Total 11, 398, 343 311, 433 286, S80 | 1, 996, 656 395, 937 15, 355 11, 408 
Actual payments: 2 
The Montana Power Co | 647,929 647, 929 
The Washington Water 
Power Co 327, 378 $27, 378 99, O17 
Pend Oreille 14,179 4,516 18, 695 2, 958 
Puget-C helan 29, 227 20, 967 83, 275 133, 469 10. 345 4, 655 2» 007 
United States 
Total 1, O18, 713 | 25, 483 83,275 {1,127,471 | 112,320 4, 655 2, 007 


1 Ownership transferred from the Washington Water Power Co. to Chelan PUD, June 2], 1955. 
2 Theoretical payments by the United States and for use of own storage are eliminated. 


Mr. Srevens. Mr. Chairman, I have this morning received a tele- 
gram from the Commissioners of the Pend Oreille Public Utility Dis- 
trict who own and operate the Box Canyon plant on the Pend Oreille 
River. This is important because it means that. all of the operators of 
plants in the Columbia River power operation support S. 1782. 

Senator Eneix. I would like to ask you one question before you 
leave, Mr. Stevens. 

Do you believe that the question of coordination on the river system 
can be separated from the question regarding downstream benefits ? 
In other words, are these severable propositions? As I listen to this 
testimony, people agree that coordination is a fine thing, but a roar 
goes up when we talk about the people downstream paying the people 
upstream. What I want to know is can those two propositions be 
separated / 

Mr. Srevens. They are inseparable. 

Senator Enair. They are inseparable / 

Mr. Stevens. Yes, sir. 

Senator Ener. And they go hand in hand ? 

Mr. Stevens. Yes, sir. 

Senator Eneix. Thank you very much. 

Mr. Gatchell, I would like to ask you the same question. Do you 
think the two propositions are inseparable, that is that coordination 
can be achieved without legislating downstream benefit payments? 
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FURTHER STATEMENT OF WILLARD W. GATCHELL, GENERAL 
COUNSEL, FEDERAL POWER COMMISSION 


Mr. GatrcueLni. No, sir. I think that you can have the degree of 
coordination which you have at present, which is not as effective as it 
should be, which is not as comprehensive as it should be, but that 
you cannot have the real coordination which is requisite to the eco- 
nomic growth of the Pacific Northwest area unless you have some 
provision made by Congress for taking care of the costs of providing 
for this storage which is useful in your cordination. To me the two 
go hand in hand. 

Senator EnGir. Do you agree with Mr. Radin, or do you accept his 
premise that the Federal Government, as the trustee, so to speak, 
of this natural resource, stands in a different position, basically and 
fundamentally, than a private utility on the river and that therefore 
their positions cannot be equated with respect to payment of benefits? 

Mr. Garcuett. No, Senator, and I would like to explain why I 
think that is a fallacious premise. I have been with the Federal 
Power Commission since 1931. I have studied the legislative history 
of the Federal Water Power Act of 1920, which is now part I of the 
Federal Power Act, the very vigorous, very forthright veto messages 
of Presidents Theodore Roosevelt and William Howard Taft which 
were really the basis upon which that act was drawn, and dealt with 
the fundamental philosophy having to with water resource de ‘velop- 
ment. It is because I think that fundamental philosophy envisages 
not only the use of water power resources by the Federal Government 
but also by non-Federal entities such as States, municipalities, public 
utility districts, cooperatives, and privately owned power companies 
taht it seems to me that you must consider the equities of this situa- 
tion, and basically here is why. The water does not belong to any- 
body, it cannot be held, it is a transient thing, it comes when nature 
provides it and it goes as it pleases under natural conditions. But the 
control of that water calls for expenditures by somebody and the veto 
messages of the Presidents that were the forerunner of the present 
power act, envisaged those expenditures being made under Federal 
control. 

Now I do not think it is a subsidy nor a windfall to a power com- 
pany for the Federal Government when it receives power that it 
would not otherwise receive and uses stored water that is stored in 
somebody else’s reservoir; I do not think it is a subsidy for the Fed- 
eral Government to take a part of its profits, and in this case profits 
which have cost it nothing, and to share those profits with those 
consumers who would otherwise have to pay for the headwater storage 
facilities. And it is that cost with which you are dealing here. And 
I would like to take—— 

Senator Eneie. What you would do is you place that cost on the 
power consumers of the downstream projects, would you not ? 

Mr. GatcHeLL. You do, Senator, but you are placing it on them 
when they are getting, as Mr. Stevens correctly told you, when they 
are getting 4.7 kilowatts of power out of the storage of 1 kilowatt of 
power up in the upstream reservoir, so that everybody has a profit 
and the Federal plant which is selling this additional power is not 
being put to any additional expense. 
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One of the basic reasons why I think you cannot separate coordina- 
tion in the Pacific Northwest from the matter of payment for the 
facilities to be constructed is this: In that area you have had very 
large expenditures of Federal funds for the Grand Coulee, Bonneville, 
Dalles, all of those other Federal projects. 

Now, no one supposes that the United States has built those dams 
‘ust. to put them in the stream. They put them there so that the 
tnefite can flow to the people of that area, and they flow in several 
means. They flow through flood control, and flood control on the 
Columbia River is a very serious problem. These three dams of the 
Idaho Power Co. at Hells Canyon about which Mr. Radin spoke 
provide 1 million acre-feet of flood control storage and that is a flood 
control storage which the United States does not have to provide. 
And I call your attention to the fact that the United States does not 
call for reimbursement of its flood control expenditures. So that 
that cost is being saved to the United States. 

Also, these F ederal projects provide irr igation and navigation bene- 
fits and power benefits. ‘The power benefits C ongress has said shall 
be repaid to the Federal Government in full, all except in this little 
particular, and it has said that as far as those benefits which come to 
it by reason of the operation of some other facility that controls 
water upstream, it will not pay anything, no matter what the benefits 
are. 

When you speak of this bill as you have with reference to whether 
it shall be considered as retroactive, I think really you have to take 
the bill—and I will use S. 1782 as an illustration because I think it 
very clearly demonstrates that—I think you will have to take it that 
this bill applies to constructed as well as to unconstructed projects; 
and by constructed I mean the Grand Coulee and Bonneville and 
those other plants which are already on the river. 

But I turn first to paragraph (b) and paragraph (b) deals with 
what they shall do in the event the owner of the water control facility 
files with the Federal Power Commission an assurance to the owners 
of those power facilities that can be benefited that he will operate 
his water control storage reservoir in such manner that it will be 
best coordinated with the other power uses that can obtain down- 
stream. 

Now, I am going to deal with the mandatory phase of it but just 
at present I am dealing with the retroactive phase. 

Senator Enene. Deal with both of them, because they both bother 
me, 

Mr. Garcreny. I will. 

But I would like to take them in order, if I may, Senator. 

Senator Eneie. Go right ahead. 

Mr. Garcueni. First, retroactive and then mandatory, because 
the two are interrelated and they are very essential for your considera- 
tion because you have got to decide whether this is reasonable legis- 
lation or not. 

Senator Encir. Also, as a lawyer, I would like to know what you 
think about that kind of a program. 

Mr. Garcuetn. I hope I will give you a complete answer to the 
retroactive and mandatory phases on this because they are vital. 
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Under (b) what if a downstream owner has not agreed and he is 
there sitting on the stream, and the water control fac ility will be co- 
ordinated in operation ? 

Just dealing with the retroactive phase of that, that looks like 
everybody is involved. It states, however, in paragraph (1): 

No party receiving a notice under subsection (b) or (d) of this section shall 
be required to pay annual charges under this section for benefits received prior 
to the effective date of this section or be required to pay annual charges under 
this section for benefits received more than five years prior to the date on which 
the Commission gives notice to such party as provided in subsection (b) or (d) 
hereof; nor shall any party receiving a notice under subsection (b) or (d) of 
this section be required to pay to any non-Federal interest annual charges under 
this section if it is paying or is required to pay similar charges under State law. 

That is one phase of retroactive application. ‘Those benefits which 
have been heretofore conferred and received by this bill cannot be 
considered for any purpose. 

They are through and finished. So as to that phase of the retro- 
active application, I think it is clear that the bill starts off from the 
day that it is passed for one thing, and the day that the notice is 
given in the 5-year period, for another. So that it is acting in the fu- 
ture in that respect. 

In passing, just so that you will understand the history of this 
language, starting on line 19 of page 7, it says: 
nor shall any party as provided in subsection (b) or (d) of this section be 
required to pay to any non-Federal interest annual charges under this section 
if it is paying or is required to pay similar charges under State law. 


That was put in for a situation which is unique in the United States. 

The Wisconsin River is probably the most adequately controlled 
for useful purposes of any stream in the country and it 1s controlled 
under State law which authorized the Wisconsin Valley Improve- 
ment Association to construct headwater storage reservoirs and to 
charge the downstream power users such amount as might be neces- 
sary to reimburse it for its expenditures in constructing those storage 
facilities. 

They are paying what would be required under section 10(f) ; they 
are paying that now to the Wisconsin Valley Improvement Associa- 
tion and this clause that I just read as a part of paragraph (i) is to 
take care of that situation so that there will not be duplication of 
payment and that seems to me to be entirely reasonable. It should be 
there. 

I then turn to page 8 which has a proviso, starting on line 1, that— 
nothing contained in this Act shall in any manner affect any right or obligation 
which vested or accrued prior to the effective date of this Act. 

I think that means in plain English that the effective date of the 
act is a cutoff period. If aright is ‘vested, it cannot be ch inged. That 
to me is not only sensible for legislation, but I think you would have 
difficulty as a matter of law in trying to change rights by general 
legislation. 

They are vested, they are there, and you cannot disturb them. 

Irrigation, municipal water supply—whatever use they may be 
making, these rights that are vested are there. A similar peor ision is 
in section 27 of the Federal Power Act. That reads that— 


nothing herein contained shall be construed as affecting or intending to affect 
or in any way to interfere with the laws of the respective States relating to the 
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control, appropriation, use, or distribution of water used in irrigation or for 
municipal or other uses or any vested right acquired therein. 

Senator, I think that that is one of the most important provisions of 
the Federal Power Act. We do not, we should not, and Congress 
should not interfere with vested water rights. 

Out in the Western States, these 17 States where water is a matter 
of life and death, I think that C ongress should—as it has in both this 
proviso on page 8 of the bill and in section 27 of the Power Act— 
should recognize vested water rights. So that I tell you as to retro- 
activity, the bill is not, in my opinion, retroactive. 

I will deal as a part of that, if I may—— 

Senator Enate, Is it retroactive in the sense that benefits presently 
conferred upon installations now in operation could apply under this 
section 31(b) and thereafter be entitled to be paid for those benefits ? 

Mr. GarcuecL. But that is not retroactive. That is not retroactive. 
That is saying that a benefit received in 1960, if the bill is passed this 
year, or 1965, “that benefit. m: iy be conferred, and that is certainly not 
retroactive, 

Now the other phase of this, and the thing that I think troubles 
you as much as it has troubled me, is whether this bill is mandatory, 
because that is really related to this question of retroactivity. 

Senator Enaie. Let me make one further comment. 

It is retroactive according to my thinking, not with reference to 
payments to be made, but it operates retroactively in application to 
projects now in being and not projects subsequently authorized and 
constructed. 

I do not mean * be splitting hairs and I do not believe that I am. 

Mr. Garcueti. I do not think you are. I do not think you are, sir. 

Senator Encore. But when I used the word “retroactive”, I meant 
it in that sense. I did not mean it in the sense that I applied it to 
the Montana Power Co. where I said if they are entitled to $160,000 
now, they ought to have it for all the ye irs the benefits were conferred. 

Mr. Gatcuetn. Going back to 1930, I thought you were making a 
distinction. 

Senator Enere. I do distinguish between the two. You are 
absolutely correct with respect to the provisions of the bill as regards 
payment. It would not operate retroactively, although it might lay 
the foundations for some very valid claims. 

I would suspect that our very distinguished witness of yesterday 
representing the Montana Power Co., if the matter were posed to him, 
would regard my statement made to, I believe, Mr. Radin as irrefut- 
able logic. [ Laughter. | 

Mr. Garcuet. I will have to let Montana Power Co. deal with their 
own position. 

Now, is it mandatory; is this requirement mandatory? Of course, 
paragraph (a) cannot be because that is voluntary. To me that is 
the heart of the bill. That is the thing which will induce the Bonne- 
ville Power Administration in my opinion to take the very sizable 
amount of capacity that can be made available at its present installa- 
tions without any further Federal expenditure and utilize that more 
efficiently. 

Now, I am assuming that the voluntary agreements are recognized— 
even Mr. Billington thought that coordination was desirable. 
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I am assuming that ev erybody recognizes the desirability of volun- 
tary coordination but coming to paragraph (b), Senator Murray in 

introducing the bill, had some very pertinent comments on the bill and 
he submitted a statement with that, that contains this statement with 
that, that contains this statement as respects paragraph (b). 

The procedure for declaring such intention is set out later in the bill and such 
reservoir owner is required to file a plan for such method of operation. If the 
operating plan is found to be reasonable, then each downstream beneficiary 
becomes obligated to pay his equitable portion for the benefits conferred by such 
reservoir. 

If such reservoir owner does not submit a reasonable operating plan or does 
not submit any plan at all to operate for the mutual benefit of the whole group, 
then such reservoir owner is not enttiled to any payment at all for headwater 


benefits. 


Now, this bill was drawn by those in the Pacific Northwest who can 
see an economic necessity for coordination. 

They are stuck; they need to get some way to get additional power 
out there and every avenue that they can explore to reduce the cost 
must be explored and this is an average to reduce the cost. 

There is no agreement and the Montana Power Co., sitting up 
there, files an assurance to the owners of all of those hydroelectric 
facilities owned by the Federal Government or any non-Federal in- 
terest that it will reasonably coordinate the operation of the Flathead 
Lake so as to produce the optimum amount of firm energy for its 
annual downstream owners of hydroelectric facilities. 

That is paragraph (b). Is it mandatory that these downstream 
owners, Bonneville Power Administration, those PU D’s which occupy 
licensed projects on the main stem of the Columbia River; is it manda- 
tory that they then pay 4 

Well, on page 3 in lines 20 and 21 it says that— 
in no case shall the resultant charge to any facility exceed the value of the 
benefits realized by such facility. 

If any one of these, the Bonneville Power Administration or the 
public utility districts, do not want to get the benefits, if they do not 
want to make the payments, they do not have to doa thing. They just 
sit still and say, “We do not take these benefits,” and they do not realize 
any benefits, so therefore they do not pay any damages. 

If they do not pay any damages, there certainly can ‘be no man latory 
feature of this coordination agreement. 

Senator Eneie. What would they do if the water came down? 
Just send it over the dam and not run it through the hydros? 

Mr. Garcue. I assume they are going to do the thing that any 
reasonable man would do; they are going to utilize the water. But 
they only pay for that portion of the water which they use, and if they 

cannot use it or do not want to use it, nobody can force them to do so. 

Senator Encore. Now you are dealing with constructed plants and 
those which are operated under license. What if they say: The water 
is coming and as long as the law of gravity operates, it will run down- 
hill, and we are going to run it through our powerplants anyway, and 
not pay you 4 

Mr. Gatcnetyi. Well, if they do, Senator, then it seems to me they 
should pay and the bill provides that they shall. 

Senator Ener. Then it is mandatory. 
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Mr. Garcnett. Well, it is not mandatory on them to use it; it is 
mandatory on them to pay if they do use it. 

Now we cannot change an outstanding license, notwithstanding the 
expressions made to you by Mr. Radin and Mr. Billington, as to what 
we can do. Every license which the Commission issues is subject to 
section 6 which says that licenses may be revoked only for the reasons 
and in the manner prescribed under the provisions of this act and 
may be altered or surrendered only upon mutual agreement between 
the licensee and the Commission after 30 days’ public notice. 

If they do not want to accept an amendment of an existing license, 
they do not have to accept it. If they want it, and the Commission 
says it, is in the public interest and desirable, and the Commission 
agrees with the licensee, then the amendment can be made. 

But, in the absence of the mutuality, we cannot force a licensee to 
accept an amendment of its license. 

Senator Encuie. Now let us assume that an upstream operator gave 
the notice under section 31(b)—the downstream fellows were called 
in and the Commission made an order and they defied it; how would 
you enforce it ? 

Mr. Garcuetyi. We have no way of compelling them, under the sun, 
to use this water, and that.is what I want to point out to you. 

Senator Enaue. Let us assume they use the water and say they will 
not pay, then what do you do? 

Mr. Garcuety. I think that iseasy. We have had that situation up 
already. 

Under 10(f) I do not think there is any doubt in the world that the 
Commission can enforce the liability to pay. 

Senator Eneitr. How would you do it? Would you sue them ? 

Mr. GarcuetL. We would bring a proceeding before the Federal 
Power Commission, I assume, if we followed our prior practice, an 
order to show cause why they should be not required to do so-and-so. 

We have our hearing, we go through the full procedure that is pro- 
vided in the Power Act and then the Commission issues an order: 
You shall pay, and if they do not do that, it is an easy enough thing 
for us then to go into court as the statute provides, go into a court 
to enforce the Commission’s order. 

If they wanted to avoid that, they would have to take the Com- 
mission’s order compelling payment, they would have to take that 
into a court of appeals and the court of appeals would there deter- 
mine whether that order was valid. It is my opinion that the Com- 
mission would be protected at every step of the way with this one 
exception, that we cannot. compel anyone to use water. 

Now the difference between the present 10(f) in this respect, and 
Senate 1782 would be illustrated if you used the Hungry Horse Reser- 
voir as the water control facility, because that is upstream from Mop- 
tana Power Co. and that project. 

The bill has a provision in here that appears on page 3 of the bill 
that firm energy used in this section means the amount of energy a 
hydroelectric facility is capable of producing with the full release of 
the stored water, and such coordination of operations assuming stream- 
flows of a river basin equivalent to those experienced in the historical 
period of streamflows producing the minimum amount of energy. 
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I think that language frankly could be polished up a little, but the 
thought behind it is a very sound one. 

T he natural streamflow into Hungry Horse Reservoir over the years 
where they have kept records has ‘had a minimum flow of so many 
second-feet or so m: ny acres-feet a year—whatever it may be. That 
would measure the maximum contribution during a minimum stream- 
flow of record, the maximum contribution to be expected from the 
Hungry Horse project; and that, in turn, would measure the benefits 
which « ‘ould be obtained dur ing this year referred to here as producing 
the minimum amount of energy; that would measure the benefits 
which could be obtained downstream. 

Under 8S. 1782 that would constitute the payment every year, 
whether or not the minimum flow was the one which prevailed. 

Of course, in most years it will not. In most years, as a matter of 
fact, I would expect that the Hungry Horse project would not have a 
major contribution in firm power energy commitment to the down- 
stream projects and it is only when you come to this minimum year, 
when you have to guarantee—you have to guarantee to your power 
customers that they will get the energy that they want for their in- 
dustries, and whatever else they are using it for, that that energy will 
be available. This is because, in a river system, you do have these 
years of low flow and years of high flow that you have to make these 
seasonal adjustments and make increased power production possible. 

And this bill does that in a realistic way. But it would provide to 
the Bonneville Power Administration a very sizable payment every 
year for this minimum guarantee that would be obtainable only in the 
year of minimum rainfall or minimum flow, and that economic ad- 
vantage would be obtainable under this bill only. It is not obtainable 
under the straight headwater benefits provision of section 10(f) 
present. 

Yesterday you asked me about something that I should have recalled 
because I was in the center of the fight, but my memory was not quite 
as clear as it should have been. 

You were talking a little bit about the Kings River situation and 
regulation that was provided down there and asked what did the 
power company clo. 

I have brought over for you—and if you would like to have it in 
the record or like to have it with the committee, I would be glad to 
do it either way—the Commission’s order in that case. It was is- 
sued April 28, 1955—Pacific Gas & Electric Co., projects Nos. 175 
and 1988. Inthe Commission’s order it states in article 30: 

The license shall, prior to placing the initial unit in operation, enter into 
an agreement with the Secretary of the Army or other appropriate officer of the 
United States for the reservation by the United States of sufficient power stor- 
age space in the Pine Flat Reservoir, to permit reregulation of the stored waters 
released from the licensee’s proposed project facilities. The use, storage, and 
discharge of waters from said reregulatory power storage space shall, at all 
times, be controlled by such reasonable rules and regulations as may be pre- 
scribed by the Secretary of the Army in the interest of flood control. 

The Commission provided in article 31: 

The licensee shall, to the satisfaction of the Commission, make reimbursement 
for the reregulatory power storage space reserved for its use in the Pine Flat 
Reservoir. 


Now, I mention that in the connection that I have with respect to 
what is paid for as indicative of what can be done. 
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In the Kings River situation we were able to get to the whole situa- 
tion at once. “W e have not been able to do that in some of these other 
river basins in issuing some of our hydroelectric project licenses. That 
is why the amendment of a license is a matter of some concern to us, 
because we do the best we can at the time we are acting. 

We try to look ahead and try to see what can be done. Sometimes 
we are able to visualize the future realistically and sometimes condi- 
tions change. I think, myself, that the conditions in the Pacific North- 
west are changing very materially because it was not too long ago 
that many of those public power people out in the Pacific Northw est 
were opposing this headquarter benefit change, and now they have 
seen that it really works to their advantage. 

It works to the advantage of the Grand River Dam authority down 
in Pensacola, and they sent you a resolution endorsing this bill for 
that very reason, Those public utility districts which have appeared 
before you in support of this bill are doing so for very special and 
selfish reasons: They stand to benefit. 

If I were a customer buying power from a Federal power project, 
I would not want this bill if it was going to cost me something. But 
I say that the consumers’ purchasing power from F ederal power 
projects stand to gain because the cost ‘of this additional power to the 
Federal agency has been, or will be, very much less than it can possibly 
be for equivalent capacity; and if the Bonneville Power Administra- 
tion can get. two, three, or four hundred thousand kilowatts of addi- 
tional capacity made available through coordination agreements, they 
are going to do it. 

Those men who run that Bonneville Power Administration are 
hardheaded ; they are good businessmen; they do a good job out there, 
and if they see that they can get the advantage under this, they are 
going to take advantage of it. 

Senator Eneie. Do you think that this bill would raise the Federal 
power rates ? 

Mr. Garcnenn. It would not raise them, Senator. 

I am suggesting to you that if you take Mr. Stevens’ figure of 1 
million kilowatts of capacity that can be saved, the cost of that will 
be minimal. If this capac ity was put in new, it would cost you at least 
$250 a kilowatt; it would probably cost. you altogether for the trans- 
mission facilities and substations for a new setup to utilize 1 million 
kilowatts of new capacity; it will cost you in the neighborhood of 
$400.000 or $500,000—$500 million. Th: at is a lot of money. 

Now, instead of that—instead of that, they can get that same capac- 
ity for merely the payments for the headwater benefits, which would 
be atenth or a quarter as much. 

Senator Eneir. They could get it anyway. 

Mr. Garcuett. They will not get it anyway in the Pacific North- 
west, because they are not getting it. They are not getting it now. 
They do not have the coordination out in that section that they should. 

Senator Ewerr. You say that that cannot be achieved in the absence 
of this legislation because it requires the mandatory features of this 
legislation to get it: right? 

Mr. Gatcuetn. I do not think it is the mandatory features of this 
levislation that are required; I think it is the provisions of this bill 
as a whole, 

Senator Enerr. Including the downstream benefit payments? 








126 AMENDMENTS TO THE FEDERAL POWER ACT 

Mr. GatcHetu. Most essentially—most essentially, the downstream 
payment. Otherwise, Senator, they would have this coordination. 

‘These people—they want the lowest cost power they can get and 
they do not have the coordination. 

I am not an operating man in the Pacific Northwest and I have no 
real way to impose any operating controls out there. But I know 
that those people who are looking to the payment of their present 
investments—and this is the public utility districts as well as the Bon- 
neville Power Administration—they want every nickel that they can 
get and they can save money under this bill. "They would save the 
same money under the present law if they could. They are not saving 
that money. They are not making the power gains that they could. 

Now, I just leave the question with you whether or not that indi- 
cates that they cannot do what this bill would authorize them to do? 
It is not apparent to me, at least, that they are going to be given a 
windfall—the power companies—because it will not be a windfall. 
We knock the rates of these power companies down and I think these 
regulatory commissions in the several States do. And if their costs 
are reduced, their rates are going to be reduced; or when they need 
a rate increase for some other purpose, and these costs are reduced, 
it will mean that the rate increase for the other purposes will be less. 

If you are going on the assumption that the regulatory controls that 
are exercised by the Federal Power Commission, by the Montana 
Public Service Commission, Idaho Public Service and Washington 
State and Oregon State, that those controls really are of no effect, then 
pei Radin is Tight. But, if those regulatory controls are effec tive, 

s I think they are, it is the consumers who do or do not get these 
benefits. And we think the consumers are entitled to them. 

I have made this as simple as I could, because, to me, Senator, it 
is a matter of plain equity, that the consumers who are served by a 
Federal project are no better in my estimation than the consumers 
served by a private power company or a public utility district. 

They are all entitled to equal consideration and should have equal 
consideration of the Congress, and this committee, and I think this 
bill gives it to them. 

Senator Enaie. That is an excellent statement, Mr. Gatchell, and 
I will say that you are a persuasive attorney 

Mr. Garcuetn. Thank you, sir. (Laughter. ] 

Senator Eneue. That will end the hearings except for the statements 
in opposition. 

Just at this point, while you are coming up here there are three 
items for the record : 

1. Northwest Public Power Association, Mr. Gus Norwood. 

Without objection this statement will be made a part of the record 
as though read. The statement is against the two principal measures 
and this statement will be included with the statements in opposition. 
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(Letter and statement of Gus Norwood, executive secretary of the 
Northwest Public Power Association, Vancouver, Wash., follow :) 


Hon. WARREN G. MAGNUSON, 
Senate Office Building, 
Washington, D.C. 

DEAR SENATOR MAGNUSON: Enclosed is our testimony with respect to the 
amendments to the Federal Power Act. 

Copies of this testimony have been sent to each member of the Senate Com- 
mittee on Interstate and Foreign Commerce. 

It would be appreciated if this statement might be filed as a part of the 
hearing record. 

Gus Norwoop, Executive Secretary. 


STATEMENT OF GUS NORWOOD, EXECUTIVE SECRETARY, 
NORTHWEST PUBLIC POWER ASSOCIATION 


Mr. Chairman and members of the committee, my name is Gus Norwood. For 
the past 11 years I have served as executive secretary of the Northwest Public 
Power Association which consists of 105 consumer-owned electric systems in the 
States of Alaska, Montana, Idaho, Oregon, and Washington serving almost 2 
million people with electricity. 

Our systems are vitally concerned in all matters relating to hydroelectric 
projects both Federal and non-Federal. ‘These five States contain approximately 
60 million kilowatts of waterpower potential amounting to about half the po- 
tential of the Nation. 

We have a vital economic interest in at least two of these bills. 


STATEMENT OF POSITION 
8. 2268 
We favor enactment of S. 2263 to authorize the Federal Power Commission to 
exempt small hydroelectric projects of less than 2,000 horsepower from certain 
of the licensing provisions of the Federal Power Act. 


8. 2264 

We are not testifying for or against S. 2264 relative to abandonment of utility 
facilities. We have not been advised of any objection to its enactment. 
S. 2266 


We definitely oppose enactment of S. 2266 which would add to the discretionary 
authority of the Federal Power Commission and give the Commission full power 
to reject a petition of intervention on the ground that the petitioner is, or is 
alleged to be, adequately represented by some other party or petitioner. We 
strongly object to letting the Commission determine that some person or electric 
system is better represented before it by a third party. 

S. 2266 is an undemocratic and autocratic piece of legislation. This bill would 
legalize a point of view which is already too prevalent in the actions and policies of 
the Federal Power Commission, namely, that the Commission knows best. 

The present requirements which a petitioner must meet are already sufficiently 
severe. The process of petitioning should be simplified and made more demo- 
cratic rather than more severe and autocratic. 

The Commission has on several occasions declined to permit the Northwest 
Public Power Association to intervene in matters before the Commission. We 
speak from experience on the severity of the present practice. In particular, 
the Commission can be remarkably deaf when the reason for intervention raises 
questions as to the private utility bias and prejudices of the present Commission. 

As a very minimum, for example, a party may wish to file a precautionary 
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petition of intervention so that if another party fails to carry the ball properly, 
then the precautionary petition of intervention can be made active. We did this 
in the Helis Canyon Dam case and it did not in any manner inconvenience or 
burden the Commission. 

We strongly oppose enactment of S. 2266. The past conduct of the Commis- 
sion does not justify the Congress in putting this type of a blank check in the 
hands of FPC. 

HEADWATER BENEFITS BILLS 
S. 1782 and 8S. 2262 

We oppose enactment of both S. 1782 and S. 2262 which would both repeal 
subsection 10(f) of the Federal Power Act and would amend the act so as to 
require the U.S. Treasury to make payments in perpetuity on behalf of each 
downstream Federal dam to the owner of each upstream non-Federal storage 
dam which controls upstream storage. 

In addition S. 1782 establishes a new premise which has not heretofore existed 
in the Federal Power Act. The new premise states that no licensee, unless the 
license specifically stipulates otherwise as in the Brownlee Dam license, is 
required to operate his project in accordance with a comprehensive plan. Be. 
ginning with this premise, which we challenge as false, S. 1782 then sets up a 
procedure for rewarding any licensee for adopting a mode of operation which is 
in accordance with a comprehensive plan. We will discuss this in detail later. 
Recommendation 

We urge the committee to postpone indefinitely both S. 1782 and S. 2262. 
This is not to say that no problems of headwater benefits and coordination exist. 
There admittedly are problems. We want those problems solved but we can 
favor only those solutions which will meet the test of the public interest. These 
two bills are not aimed at serving the best public interest. 

Because problems do exist we further recommend that the committee take 
an interest in the subject matter of these bills. Studies are needed. The shot- 
gun approach of these bills may do good in some cases and promote harm in 
others. Studies are not available. Extreme claims have been made on behalf 
of these bills which are not supported by the evidence or by our Pacific North- 
west experience. 

For example, the claim is made that the enactment of such legislation would 
add 500,000 kilowatts of firm power to the Pacific Northwest (see testimony of 
July 16, 1959, before House Commerce Committee). We generally take ex- 
ception to such testimony. 

The claim is also made that coordination does not now exist in the Northwest 
power pool. This is a most unusual claim when the same parties for 16 years 
have been praising the Northwest power pool as a paragon of electric utility 
coordination. 

Whenever a case is so weak that such strong and conflicting claims must be 
made, then it is time to slow down the legislative process and call for careful 
studies. That is all we ask. 

We further call attention to the good progress now being made in the negotia- 
tions with Canada with respect to headwater benefits from the upper Columbia 
River. These negotiations are expected to be concluded at he end of this year. 
The patterns and methods and policies decided upon will undoubtedly have an 
important effect on the computation and handling of headwater benefits within 
the U.S. portion of the Columbia River Basin. The studies in connection with 
the negotiations may be of some assistance in solving the problems within 
the United States. 

Finally we urge a postponement of action on these bills because the primary 
impact is upon the Pacific Northwest. We have a temporary power surplus. 
There is no burning issue that these bills would settle. Where is the urgency 
for enactment at this time? 

The two private utilities which are the chief sponsors of these bills have a very 
special ax to grind. They seek benefits, as we will show, to which they are not 
entitled. 

A minor objection to S. 1782 is the misleading title. This bill is a wolf in 
sheep’s clothing. It is a perpetual appropriations authorization bill and should 
so state in the title. 

Another reason for insuring the most careful consideration of this legisla- 
tion is its relationship to the work of other committees of the Congress. It will 
be recalled that a predecessor bill, S. 1574, slipped through the Senate Interior 
and Insular Affairs Committee in 1956 when there was a bare quorum. A 
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minority report of May 7, 1956, was promptly filed by Senators O’Mahoney, 
Neuberger, and Jackson. This had the effect of stopping the bill on the Senate 
Calendar where it died. The Interior, Public Works, and Foreign Relations 
Committees have an interest in this type of legislation. 

Finally, we call attention to the relationship of these two bills to the Magnuson 
pill, S. 584, to define the meaning of a comprehensive plan in the Federal Power 
Act and to require that a comprehensive plan include the requirement that a 
licensee must operate the proposed project on a coordinated basis. We respect- 
fully submit that positive action on S. 584 would solve much of the problem, 

For all these reasons we most respectfully urge that the committee postpone 
S. 1782 and S. 2262 indefinitely. We have a considerable interest and stake in 
this subject matter. Studies are needed. If and when we can come forward 
with legislation which will solve these problems and do so in the public interest, 
we will be happy to submit new recommendations to the committee. 


THE PUBLIC ALREADY OWNS FLATHEAD LAKE 


One of the chief sponsors of legislation to repeal section 10(f) of the Federal 
Power Act is the Montana Power Co. 

The following case study will indicate what is at stake: 

The Flathead Lake in western Montana is the largest natural lake in the U.S. 
portion of the Columbia River Basin. Flathead Lake is about 30 miles long 
and 14 miles wide. It has an area of almost 200 square miles or, more exactly 
126,109 acres. With a drawdown of 10 feet, between elevations 2,883 and 2,893 
feet, it provides 1,217,000 acre-feet of storage or pondage. 

In 1930 the Federal Power Commission issued a license for construction or 
project 5, the Kerr Dam, at the outlet channel of Flathead Lake. The project 
has a gross hydraulic head of 187 feet. Three 56,000-kilowatt generators were 
installed in 1989, 1949, and 1954 for a total nameplate capacity of 168,000 
kilowatts. 

The I'PC-authorized operating level of Flathead Lake is 2,883 to 2,893 feet 
above sea level. But the historic level has gone to a record 2,900 during the 
1894 flood and to 2,896 during the 1948 flood. 

In 1956 the project produced 1,173,300,000 kilowatt-hours at a production cost 
of $355,000 or 0.31 mill per kilowatt-hour. It has only 17 employees. 

The plant investment in 1956 was listed at $16,110,000 or approximately $96 
per kilowatt. 

Assuming a 12-percent rate of return before Federal corporate profits taxes, 
this investment would warrant a return of $1,933,200 per year on the invested 
capital or about 1.65 mills per kilowatt-hour. 

Our records do not permit the completion of the cost estimates ; however, with 
the above costs of about 1.96 mills per kilowatt-hour as a base, it would appear 
to be a reasonable estimate that all costs and allowances for overhead and taxes 
might bring these costs up to 2.5 mills per kilowatt-hour. 

The conclusion is obvious; the Montana Power Co. enjoys a fine source of 
very low-cost power, 

Montana Power Co. receives section 10(f) payments from non-Federal owners 
of downstream dams despite the fact that it did not create Flathead Lake. 

The company would like to obtain such section 10(f) payments from each of 
the downstream Federal dams as well. 

It is to be noted that the company installed only one generator in 1939. 

The second generator was installed in 1949 or 5 years after the enactment of 
the Hungry Horse Project Act of 1944. Storage commenced in the Hungry Horse 
Dam in 1950 and the project was substantially completed by the Bureau of 
Reclamation in 1952. Kerr generator No. 3 went on the line in 1954. Obviously 
the upstream storage of almost 3 million acre-feet at Hungry Horse Dam made 
feasible the installation of Kerr 2 and 3. The Bonneville Power Administration 
places the increased prime power at Kerr Dam due to Hungry Horse Dam regu- 
lation at 78,000 kilowatt. This is a huge bonanza. 

The conditions under which the Montana Power Co. enjoys its Kerr Dam 
license are clearly understood. The law is clear and the license is clear. The 
company may collect section 10(f) headwater benefits payments from owners 
of downstream non-Federal dams and from no other. 

Another question arises with respect to Flathead Lake in connection with the 
Corps of Engineers recommendation in the 308 review report on the Columbia 
River and tributaries dated June 1, 1958, for an expenditure of $6,321,000 to 
dredge the channel between Flathead Lake and Kerr Dam—see volume 1, pages 
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162-166—-so as to increase the channel capacity at minimum lake elevation of 
2,883 feet from 5,000 to 30,000 cubic feet per second and increase the channel 
capacity at the maximum lake elevation of 2,893 feet from 53,000 to 73,000 cubie 
feet per second. The aim is primarily flood control but there would also be inci- 
dental power benefits at Kerr Dam and downstream projects. 

What would be the effect of the proposed legislat on if the Federal Govern- 
ment made this channel improvement? Would the Montana Power Co. realize 
greater section 10(f) income as the result of the Federal investment? We think 
the answer is “Yes.” Furthermore we think that Montana Power Co. would 
obtain the added power benefit at Kerr Dam free. 

The committee should take notice that the Montana Power Co. has applied 
to FPC for relicensing of Thompson Falls to perm.t its redevelopment and to 
include Kerr Dam in the new 50-year license. 

Recently the company has received just such a new 59-year license on its 
Missouri River dams. This is a give-away program that has already gone too 
far. 

The people of the United States own Flathead Lake. They own the Flathead, 
Clark Fork, Pend Oreille, and Columbia Rivers. They own certain downstream 
dams down to and including Bonneville Dam. They have issued a license on a 
temporary basis of 50 years to the Montana Power Co. for the Kerr Dam. Under 
public ownership and Montana Power Co. retail rates the Kerr Dam has been 
paid off four or five times. The U.S. Treasury owes the company nothing. Tor 
the Treasury to make annual headwater benefits payments to the company would 
indeed be a case of the public being required to pay to its already prosperous 
tenant, the Montana Power Co. 

Coeur d’Alene Lake also belongs to the public. Another main sponsor of the 
legislative efforts to repeal section 10(f) so as to amend the Federal Power 
Act to require downstream Federal dams to pay tribute to private utilities 
owning upstream storage dams is the Wash ngton Water Power Co. which owns 
the Post Falls Dam which regulates the level of the Coeur d’Alene Lake between 
2.120.5 and 2.126.6 feet above sea level. 

This company also is enjoying a great prosperity through the resale of power 
which it produces at phenomenally low cost. This company does not need 
Federal subsidy in the form of payment for the use of the Coeur d’Alene Lake 
which already belongs to the people. 

If downstream Federal dams were required to make payments for the use of 
Coeur d’Alene Lake water, it would be a case of the public paying rent on its 
own property. 

May we emphasize that these lakes were not created by man. They are natu- 
ral lakes. The private dams serve merely as spigots which valve the flow of 
water. The owner of the spigot does not own the water. The water and the 
storage lakes are part of the public domain, 


EXHIBITS 


Our first exhibit is a research memorandum prepared by myself comprising 
15 pages dated June 18, 1959. 

This document is a legislative history and also a discussion of attempts to 
repeal subsection 10(f) since 1952. It begins with the fact that Chairman 
Thomas Buchanan as early as mid-1952 rejected a proposal urging the repeal of 
su»section 10(f) because this would require the United States to pay “for a bene- 
fit created by the United States.” 

Additionally our exhibit 1 outlines a positive course of action calling for the 
enactment of S. 584 with amendments and such proposed amendments are in- 
cluded therein. 

We submit our research memorandum apologetically because it does not do 
justice to the vastness of the subject. 

Extensive studies are needed. Untold millions of dollars are at stake. 

Exhibit 2 is a July 29, 1958, five-page statement issued hy BPA entitled “The 
Northwest Power Pool.” It is the most modest statement as to the pool. 
Many, many magazine articles and statements usually made by private utilities 
make strong claims for the great coordination accomplishment of the pool. 

Exhibit 3 is the letter of agreement between BPA and Montana Power Co. 
relative to Flathead Lake storage. It illustrates how the project is now 
operated. 

Exhibit 4 and exhibit 5 consist of two diagrams showing downstream power 
benefits of Hungry Horse Dam based on coordinated system operation under 
1962 conditions. 
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(The above-mentioned exhibits are in the official files of the 
committee. ) 


FEDERAL POWER COMPANY TESTIMONY MISLEADING 


We take strong exception to the testimony submitted by General Counsel 
Willard W. Gatchell of the Federal Power Commission before the House Com- 
merce Committee on July 16, 1959, with respect to H.R. 5309, H.R. 7201, and H.R. 
7494. 

In referring to what was in the mind of the Congress in enacting the Federal 
Water Power Act of 1920 Mr. Gatchell states as a fact? 

“However, Congress has not provided that the United States should share in 
the cost of storage dams and reservoirs constructed by other parties where there 
are power benefits received at Government plants by reason of upstream storage 
operations.” 

As we read the long legislative history, we find that Congress did “provide” 
on this subject. It provided that future generations would not pay 1 red cent. 
The language is very clear. There is no ambiguity in subsection 10(f). As the 
minority report of May 7, 1956, relative to S. 1574 of the Senate Committee 
on Interior and Insular Affairs points out, the legislative history makes clear 
the intent of the Congress that the Federal Government as the owner of a 
downstream dam shall not make payments to non-Federal parties which may 
be issued the privileged license to build an upstream storage dam. 

The legislative record is furthermore abundantly clear that the conditions and 
terms of the license are to be observed. This policy is a condition of the license. 

We must disagree with Mr. Gatchell on this point. We do not ascribe any 
ignorance or lack of foresight to the Congress of 1920 and the years prior to 
1920 during which the Federal Water Power Act was written and rewritten 
and repeatedly debated. It is a most unusual device for the General Counsel of 
the Federal Power Commission to find himself in such an extremis to justify 
this legislation that he must resort to the plea that the former Congress did 
not know, did not understand or somehow had overlooked this subject. 

Mr. Gatchell then continues on page 2 of his statement with a further plea 
that we be lenient with the Congress of 1920 when he suggests that, of course, 
when the Federal Water Power Act of 1920 was enacted there was no concept 
of comprehensive development and the advantages of coordinated operation. 

Again the legislative history is against Mr. Gatchell. The veto messages of 
both President Theodore Roosevelt and Preident William Taft are pointed on 
the necessity for unified development of the river. Pertinent quotations from 
these veto messages appear in our research memorandum of June 18, 1959, 
which is submitted as exhibit 1. 

In passing we also taken exception to Mr. Gatchell’s styling of the purpose 
of Congress in enacting the 1920 act as being exclusively to encourage non- 
Federal development. The legislative history makes clear that the intent of the 
Congress is to seek all types of development, Federal as Well as non-Federal as 
appropriate. 

Next Mr. Gatchell contends that because of its 1920 ignorance about the 
potentialities of coordination, Congress “did not provide the machinery for 
compelling electric coordination and interconnection.” 

We disagree. We think Congress set forth in section 10(a) the policy and 
intent of the “comprehensive plan.” The FPC itself was the machinery to 
insure compliance. 

If no such authority and purpose and machinery is provided by the Federal 
Power Act, then just precisely what is the legal basis for article 39 of the 
Brownlee Dam license of the Idaho Power Co. which requires coordinated opera- 
tion with the Northwest Power Pool? We think we have answered that ques- 
tion. The authority is in subsection 10(a) buttressed by other procedural 
subsections. 

In subsection 10(a) Congress directs FPC to require each licensee as a condi- 
tion for obtaining a license as a condition to insure that the project adopted “will 
be best adapted to a comprehensive plan for improving or developing a waterway 
or waterways. * * *” 

The law does not say that the project must be built right but may then be 
operated wrong. Can there be a comprehensive plan that does not include opera- 
tion on a coordinated basis. We think not. Coordination is inherently a part 
of comprehensive plan. 
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Because the Commission has been vague on this issue and because of the many 
errors in the FPC Hells Canyon decision we would like to see subsection 10(a) 
made explicitly clear. We so recommend in our research memorandum. 


COORDINATION IS NEEDED 


There appears to be no question about the desirability of coordination. Every- 
one agrees that the hydroelectric power system in the Pacific Northwest should 
be operated on a coordinated basis. 

However, in the House Commerce Committee hearings on July 16 the allega- 
tion was advanced that the Pacific Northwest does not have coordination and 
that the enactment of H.R. 7201 (companion to S. 1782) would at once make it 
possible to increase the load-carrying ability of the power pool by 500,000 kilo- 

yatts. 

This is an amazing claim. It is the more amazing when one reviews the many 
articles which have been written lauding the huge success of the Northwest 
Power Pool through voluntary agreement. 

Since July 16 we have attempted to trace the claim. We have not found any 
basis therefor. 

It must be understood that this year the region has a power surplus. We can 
afford to operate on a “loose” basis as compared with “tight” coordination needed 
under power shortage conditions. 

We think the 500,000-kilowatt claim is the amount of power, some claims go as 
high as 1,200,000 kilowatts and BPA currently states 750,000 kilowatts, which 
is achieved by coordination. This coordination is now achieved on a voluntary 
basis because of the mutual benefits. No special incentive payments are needed. 

One of the areas of concern to our member systems which purchase Federal 
power is that rates will be unduly increased in order to subsidize non-Federal 
utilities which might build upstream dams. 

If we are to do that, we want to do it with our eyes wide open. We want to 
look at each case. We do not like this blank-check approach. Further, we 
estimate that the payment to an unstream private utility would be two to three 
times as large as compared to the situation if the upstream dam were a Federal 
project. 

On the other hand, of the 500 or more potential dams in the Columbia River 
Basin, the Federal Government will probably not build 10 percent. Hundreds of 
non-Federal dams will be needed and our member systems desire to build many 
dams. Special arrangements will be needed such as Congress authorized for 
Markham Ferry Dam and Oroville Dam. Studies are needed. 


CONCLUSION 


We urge indefinite postponement of S. 1782 and S. 2262 without prejudice and 
that studies be requested on the tremendously large subject of headwater benefits 
and coordination. 


Senator Ener. Then we have the Grand River Dam Authority of 
Vinita, Okla., with a letter from C. J. Dugan, general manager, sup- 
porting the bills. The statement will be made a part of the record 
following the statements made to the committee by those in support of 


the legislation. 

(The letter and statement of C. J. Dugan, Grand River Dam Au- 

thority, follows:) 

In re Senate bill 1782. 

Hon. WarreEN G. MAGNUSON, 

Chairman, Committee on Interstate and Foreign Commerce, 
Washington, D.C. 

Dear SENATOR: It is our understanding that Senate bill 1782, an act to provide 
for the comprehensive operation of hydroelectric power resources of the United 
States, and for other purposes, will be considered by your committee on July 28, 
29, and 30, 1959. 

The Grand River Dam Authority, a public power agency of the State of 
Oklahoma is vitally interested in this proposed legislation. The governing body 
of the authority adopted a resolution endorsing and approving this legislation. 
A certified copy of this resolution is enclosed. 
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We respectfully request that this resolution be made a part of the record of 
your committee hearing and that the same be considered by your committee. 
Yours very truly, 
GRAND RIVER DAM AUTHORITY, 
By C. J. DUGAN, 
General Manager. 
(The resolution is as follows :) 


RESOLUTION 3855 
Adopted July 20, 1959 


RESOLUTION OF THE BOARD OF DIRECTORS OF THE GRAND RIVER DAM AUTHORITY 
CALLING UPON THE CONGRESS OF THE UNITED STATES To Enact H.R. 7201 aAnpD 
SENATE BILL 1782 OF THE S6TH CONGRESS, 1ST SESSION 


Whereas the Grand River Dam Authority is an agency of the State of Okla- 
homa created for the purpose of performing public functions, among which is 
the development of the waters of Grand River, a nonnavigable stream in Okla- 
homa, for the production of electric power and energy; and 

Whereas the Grand River Dam Authority owns and operates the Pensacola 
Dam and Reservoir project and holds Federal Power Commission License No. 
1494 for said project; that said Pensacola project was completed in 1940 with 
storage capacity of approximately 1,680,000 acre-feet at maximum power pool 
elevation at 745 feet above mean sea level, with additional storage for flood 
control of approximately 520,000 acre-feet at elevation 755 above mean sea 
level, with a hydroelectric powerplant of 90,000 kilowatts; and 

Whereas the United States owns and operates the Fort Gibson Dam and 
Reservoir project located on Grand River approximately 50 miles below the 
Pensacola project; that the United States since on or about the 30th day of 
March 1953 has been operating said Fort Gibson project for the production of 
electric power and energy; that the present installed generating capacity of the 
Fort Gibson project is 49,000 kilowatts, with provisions to add an additional 
25,000 kilowatts at some future date; that the Fort Gibson project has only 3 
feet of storage for power production; that such Fort Gibson project is what is 
commonly known as a run-of-the-river plant; and that said project depends upon 
the authority’s power storage in the Pensacola project for the production of 
electric power and energy ; and 

Whereas, under the terms of the Federal Power Act, the Federal Power Com- 
mission is unauthorized to assess and require the United States to pay to the 
authority annual charges for the benefits that the Fort Gibson project receives 
from the Pensacola project ; and 

Whereas there is pending in the Congress of the United States legislation to 
amend the Federal Power Act to the extent that the United States shall pay for 
benefits to its hydroelectric power facilities received from other hydroelectric 
power projects, all as embodied in H.R. 7201 and Senate bill 1782 of the 86th 
Congress, Ist session ; and 

Whereas, if said legislation is enacted, the Grand River Dam Authority will 
be entitled to receive compensation from the United States on account of bene- 
fits that it (United States) receives at its Fort Gibson hydroplant from the au- 
thority’s headwater storage and improvements at Pensacola : and 

Whereas the board of directors of the authority is of the opinion that! said 
legislation will remedy a great inequity that now exists under the Federal 
Power Act : Now, therefore, be it 

Resolwed by the Board of Directors of the Grand River Dam Authority, That 
the Congress of the United States be, and is hereby, respectfully petitioned to 
enact H.R. 7201 and Senate bill 1782 of the 86th Congress, Ist session, or such 
other legislation that will require Federally owned hydroelectric projects to pay 
just compensation for benefits received from other hydroelectric projects; and 
be it further 

Resolved, That this resolution be submitted to the Oklahoma delegation in 
Congress and that copies of the same be submitted to the congressional com- 
mittees considering such legislation. 


CERTIFICATE 


I, Andrew Rohmiller, secretary of the Grand River Dam Authority, a con- 
servation and reclamation district and a public corporation organized and exist- 
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ing under the laws of the State of Oklahoma, do hereby certify that the fore- 
going is a true and correct copy of Resolution 3855, adopted by the board of 
directors of the Grand River Dam Authority at a regular meeting of the board 
of directors held in Vinita, Okla., on the 20th day of July 1959, at which meeting 
a quorum of the board was at all times present and acting. 

In witness whereof, I have hereunto set my hand and affixed the corporate 
seal this 21st day of July 1959. 

[SEAL] ANDREW ROHMILLER, Secretary. 


Senator Eneiz. That will close the hearings, and I will close them 
with this observation: That I have had some experience with water 
and power matters and it is like picking up a bobcat by the tail—there 
is no human way to let loose fast enough to keep from getting 
scratched and bit. [Laughter. ] 

(At 12:11 p.m. the hearings were closed. ) 

(The following telegram was subsequently received for the record :) 

WENATCHEE, WASH. 
Hon. WARREN G. MAGNUSON, 
Chairman, U.S. Senate Committee on Interstate and Foreign Commerce, 
Washington, D.C.: 

Chelan and Grant County Publie Utility Districts have been represented before 
your committee in support of the principle of S. 1782. We believe there is need 
for further clarification of language in this bill. Our opinion in this regard has 
been strengthened as a result of your committee hearings. Among the desired 
changes are: 

1. It should be made clear that the annual charge paid by a downstream 
project owner is based upon each such project owners fixed costs rather than 
the fixed costs of the owner of the water-control facility. This would con- 
form to the “alternative cost” method of determining payments as_ recently 
proposed by the Federal Power Commission for settlement of benefit payments 
under section 10(F) of the Federal Power Act. 

2. The bill should provide that coordinated operation produce the maximum 
amount of usable energy during each year ri ather than the maximum amount of 
“firm power during a critical water year.’ 

There are also other features of the bill that need further study and con- 
sideration. We, therefore, respectfully request that time be allowed to work 
out acceptable language. This, we believe, could best be accomplished by de- 
laying further action on S. 1782 until next session of Congress. 

It is our wish that this request be made a part of the record of your com- 
mittee hearings. Thank you for your consideration in this matter. 

KirByY BILLINGSLEY, 
Manager, Chelan County Public Utility District, 
Wenatchee, Wash. 
R. R. Ries, 
Supervisor of Production, Grant County Public Utility District, 
Ephrata, Wash. 


(The reports from the Government agencies follow :) 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., July 21, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

Dear SENATOR MaGnuson: This is in reply to your request of April 27, 1959, 
for a report on §S. 1782, a bill to provide for the comprehensive operation of 
hydroelectric power resources of the United States, and for other purposes. 

The bill would repeal section 10(f) of the Federal Power Act which requires 
inclusion in licenses issued thereunder of provision for payment by non-Federal 
interests for benefits accruing to their power projects from the projects of others, 
including the Federal Government. A new section, No. 31, would be added to the 
act dealing with the coordinated operation of Federal and non-Federal hydro- 
electric facilities and with benefits and detriments accruing from the opera- 
tion of such facilities. It authorizes voluntary agreements, subject to Federal 
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Power Commission approval, for coordinated operation and compensation for 
benefits. In the absence of such agreements, procedures are established for 
filing with the Commission plans for the coordinated operation of Federal and 
non-Federal hydroelectric facilities, for the determination by the Commission 
of compensation for benefits furnished by one facility to another, and for the 
determination by the Commission of compensation for detriment caused by the 
operator of a facility which is not party to a coordinated agreement or plan. 

The Department is in accord with the general objectives of the bill which look 
toward coordinated operation of Federal and non-Federal hydroelectric facili- 
ties and compensation for benefits and detriments accruing to one such facility 
from the operation of others. Since we do not operate facilities which would 
be affected by the bill and since the administration of the prescribed procedures 
are entrusted to another agency of the Government, we have not attempted to 
evaluate these procedures in terms of their appropriateness to achieve the 
objective of the bill and their workability. 

For the foregoing reasons, the Department makes no recommendation with 
respect to enactment of the bill. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
TRUE B. Morse, 
Acting Secretary. 





U.S. AromMic ENERGY COMMISSION, 
Washington, D.C., July 24, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
US. Senate. 

Dear SENATOR MAGNUSON: This is in response to your letter dated April 27, 
1959, requesting the Atomic Energy Commission’s comments on S. 1782, a bill to 
provide for the comprehensive operation of hydroelectric power resources of the 
United States, and for other purposes. 

As we understand this bill it would, among other things, authorize agreements 
between the owners of hydroelectric and water-control facilities, subject to the 
approval of the Federal Power Commission, to provide for the coordinated op- 
eration of such facilities. 

The Atomic Energy Commission has no objection to the enactment of this 
bill. 

The Bureau of the Budget has advised that it has no objection to the submis- 
sion of this letter. 

Sincerely yours, 


A. R. LUEDECKE, General Manager. 





COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, May 21, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


DEAR Mr. CHAIRMAN: Your letter of April 27, 1959, requests our comments 
concerning S. 1782, one of the purposes of which is stated as being to provide 
for the comprehensive operation of hydroelectric power resources of the United 
States. 

The primary change in existing law which would be effected by the proposed 
legislation is that hydroelectric facilities owned by the United States would be 
required to pay for benefits received from privately owned upstream improve- 
ments. We have no particular information concerning the need for this legisla- 
tion and since the question whether the United States should pay for the above- 
mentioned benefits appears to be a policy matter for the Congress to determine, 
we have no comments to offer regarding S. 1782. 

Sincerely yours, 


JOSEPH CAMPBELL, 
Comptroller General of the United States. 
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DEPARTMENT OF THE ARMY, 
Washington, D.C., July 27, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate. 


Dear Mr. CHAIRMAN: Reference is made to your request for the views of the 
Department of the Army with respect to S. 1782, 86th Congress, a bill to provide 
for the comprehensive operation of hydroelectric power resources of the United 
States, and for other purposes. 

This bill would amend the Federal Power Act to provide bases for the coordina- 
tion of operations between owners of water-control facilities and downstream 
power facilities. Coordinated operation by mutual agreement is provided in 
the bill. In absence of such agreement, the owner of a water-control facility 
could, by assuring the owners of a hydroelectric facility that he will coordinate 
operations and by filing a commitment with the Federal Power Commission, 
secure payments through the Federal Power Commission. 

This Department believes that the maximum use of the Nation’s water res- 
ources can best be achieved through coordinated operation and is in accord with 
this general objective of the bill. S. 1782 would also provide for payment by 
the Federal Government for benefits derived from non-Federal facilities up- 
stream, which authority is not presently available; the Department would not 
object to this proposal. The enactment of S. 1782, however, would be of far- 
reaching effect in the operation of water-resource projects throughout the Na- 
tion and the various aspects of the proposed legislation merit careful considera- 
tion. 

Both the Corps of Engineers and the Bureau of Reclamation have interrelated 
storage and power facilities which are being operated in a coordinated manner 
to achieve optimum overall benefits. To eliminate a possible interpretation 
that agreements among Federal agencies are subject to Commission approval, 
it is suggested that the phrase “except when all parties to the agreement are 
agencies of the Federal Government” be inserted after the word “Commission” 
in line 1, page 2. 

Coordinated operation as provided in subsection (b) of proposed section 3 
of the Federal Power Act is predicated on the production of the optimum 
amount of firm energy, unless the Commission determines that the use of hydro- 
electric facilities is primarily for peaking service, or for producing energy 
other than firm energy. Projects of the Corps of Engineers serve purposes 
other than power, and the requirements for these other purposes must be pro- 
vided for in project operations to obtain the maximum in overall benefits. Op- 
erations designed to obtain the optimum in power benefits would not, in many 
instances, be compatible with these other requirements. Furthermore, existing 
contract obligations and other factors may often limit the degree of coordination 
that is practicable. It is suggested, therefore, that instead of specifying the 
optimum in firm energy as a legal requirement of coordination, the bill be 
modified to provide for coordination on the basis of whatever assurances may 
be given the downstream owner by the owner of the water control facility. 

Furthermore, whether coordination devoted entirely to the production of 
firm energy will yield the maximum in power benefits appears subject to ques- 
tion. Although firm energy may be the primary consideration in an individual 
case, gains in capability and nonfirm energy may also be realized. Provisions 
should be made in the bill to allow these and other beneficial aspects of coordi- 
nated operation to be considered. 

The modifications suggested in the two preceding paragraphs could be made 
by the following changes in subsection 31 (b) : 

(a) Substitute the phrase “in accordance with an assured plan of operation 
of the water-control facility so as to produce power and energy for downstream 
owners of hydroelectric facilities” for that part of subsection (b) beginning with 
the word “so” in line 14, page 2, and ending with the word “facilities” in line 
16, page 2. 

(b) Substitute the term “power and energy” for the term “amount of firm 
energy” in line 24, page 2, for the term “firm energy” in line 3 on page 3, and 
for the term “energy” in line 4 on page 3. 

If power and energy is used as a basis for coordinated operations, then it 
would appear that the proviso on page 3, lines 8-19, could be omitted. 

It is also suggested that the. following be substituted for the phrase “in the 
historical period of streamflows producing the minimum of energy” in lines 7 
and 8 of page 3: “in a historical period of streamflows over a perio’ of years 
which may be expected to be representative of flows expected in future years 
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including streamflows producing the minimum amount of energy over a storage 
drawdown and refill period.” 

It is believed that subsection 31(d) should be modified to assure that the 
Federal Government incurs no liability for possible detrimental effects incident 
to the operation of its projects for flood control, navigation and other nonpower 
purposes. This could be accomplished by inserting at the beginning of sub- 
section 31(d), at page 5 of the bill, the phrase “Except as regards the operation 
of Federal projects for purposes other than power,”. 

Section “3” at page 7 of the bill should be changed to section “2”. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
Wiser M. Brucker, Secretary of the Army. 


FEDERAL POWER COMMISSION, 
Washington, D.C., July 22, 1959. 
Re S. 1782, 86th Congress, to provide for the comprehensive operation of hydro- 
electric power resources of the United States. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate, 
Washington, D.C, 


Dear Mr. CHAIRMAN: In response to your request of April 27, 1959, there are 


enclosed copies of the report of the Federal Power Commission on the subject 
bill. 


Sincerely yours, 
JEROME K. KUYKENDALL, Chairman. 


FEDERAL POWER COMMISSION Report ON S. 1782, 86TH CONGRESS 


This bill would repeal the provision for determination of headwater benefit 
payments presently prescribed by section 10(f) of the Federal Power Act and 
enact in lieu thereof a new section 31 primarily designed to encourage and 
facilitate the formulation of voluntary coordination agreements between the 
owners of water-control facilities and the owners of hydroelectric facilities. 
benefited by such water-control facilities. The principal feature of such agree- 
ments would be the inclusion of provisions to assure the benefits of coordinated 
operation of the facilities under contractual arrangements. All such agree- 
ments would be subject to approval by the Federal Power Commission, and 
could be negotiated without regard to whether the facilities furnishing or re- 
ceiving the benefits are owned by the Federal Government or by non-Federal 
entities. 

Coordinated operation of facilities within the purview of the agreements 
would include “regulation of reservoir releases, and the transfer, exchange, or 
sale of energy to provide power benefits at each party’s power developments 
within the coordinated operation.” 

The new section 31 of the Federal Power Act would also require not only 
reimbursement by non-Federal power developers for benefits accruing to them 
from upstream facilities constructed by another, as does the present section 
10(f) of the act, but also require reimbursement by the United States for 
benefits accruing to its downstream facilities from headwater improvements 
constructed by non-Federal interests. 

The Commission agrees in principle with the proposal of the bill to provide 
for annual payments by the United States for benefits received at Federal 
hydroelectric facilities from non-Federal water-control facilities. The Com- 
mission has consistently since 1951 recommended that the Federal Power Act 
be so amended. Accordingly, the Commission in its reports to the House Inter- 
state and Foreign Commerce Committee on H.R. 7468, 84th Congress, H.R. 2438, 
85th Congress, and H.R. 5309, 86th Congress, and to the Senate Interior and 
Insular Affairs Committee on 8. 1574, 84th Congress, urged enactment of 
amendatory language which is essentially the same in this respect as that con- 
tained in 8. 1782. (See the Commission’s 37th annual report (1957), pp. 20-21, 
26-27.) 

The Commission believes that the proposed legislative authority providing 
for payment by Federal hydroelectric developments for benefits received from 
non-Federal water resources projects is sound in principle and essential to more 
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effective carrying out of the purposes of existing Federal waterpower legisla- 
tion. Congress has followed the policy heretofore of requiring that those con- 
sumers served by federally constructed powerplants shall bear all of the power 
eosts. The only exception to this policy, and one which would be corrected by 
the amendments proposed in this bill, is the inequitable situation which arises 
from the failure to require that consumers of power from Federal projects 
share in the cost of improvements which benefit those Federal developments. 

When a Federal powerplant receives water that has been stored at an up- 
stream development and the Federal plant can utilize that water for gen- 
erating power, there is no provision at present for the reimbursement of the 
owner of the upper storage reservoir for any part of the cost of his reservoir, 
notwithstanding the benefits derived by the lower Federal powerplant. How- 
ever, if the benefits are received by a downstream powerplant owned by a 
State, municipality, or privately owned company, section 10(f) of the Federal 
Power Act now requires such owner to pay part of the costs of the upper 
storage reservoir providing the benefits. This bill would remove the exemp- 
tion now enjoyed by Federal developments from payment for benefits received, 
thereby placing all power consumers on an equal footing. In other words, the 
bill provides that all power consumers, whether served by Federal or by non- 
Federal powerplants, are to share in the water-control facility costs where 
power benefits are received from such facilities. 

It should be noted that the headwater benefit charges under existing law as 
well as the charges provided by the amendments proposed in this bill are not 
charges for water, but rather are a sharing of the costs of facilities which make 
the water available when it can be utilized for power generation. The amend- 
ments would further carry out this principle by requiring benefit payments 
irrespective of whether the facility is located upstream or downstream from the 
waterpower project receiving benefits. For example a reregulating reservoir 
downstream might materially benefit an upstream powerplant. 

Section 31, by providing that voluntary agreements, approved by the Com- 
mission, may be entered into for coordinated operation and for settlement of 
claims thereunder, in lieu of the fixing of headwater benefits charges by the 
Commission, is in our view a desirable feature of the bill because it should 
afford an incentive both to the owner of the water-control facility and to down- 
stream owners to enter into contracts for coordination of their hydroelectric 
operations so as to assure additional firm power benefits from the water-control 
facility. This will also provide strong economic incentive for the construction 
of headwater storage facilities. 

A voluntary coordination agreement entered into and approved by the Com- 
mission under section 31 would thereby relieve the parties from the payment of 
annual headwater benefit payments or charges which, in the absence of such a 
duly approved voluntary agreement, would be required to be determined by the 
Commission in accordance with the other provisions of the bill. In this connec- 
tion, subsection (b) of the newly proposed section 31 provides that whenever 
the owner of any Federal or non-Federal water-control facility has assured the 
owners of any Federal or non-Federal hydroelectric facilities that it will 
“reasonably coordinate” the operation of its facility to produce the optimum 
amount of firm energy at site and downstream, and is not a party to an approved 
voluntary agreement setting out the consideration for such benefits, the Com- 
mission after notice and opportunity for hearing, shall fix a reasonable and 
equitable annual charge to be paid to the owner of the water control facility. 
If agreeable, the payment may be in power, energy, money, or in some of each. 
The annual charge would be apportioned among all parties in proportion to the 
amount of additional firm energy produced at site and downstream “as a result 
of coordinated operation including storage releases.” 

Firm energy is defined as the amount of energy a hydroelectric facility is 
eapable of producing during a critical flow period with full release of stored 
water. If the Commission determines that in a particular river basin the use 
of hydroelectric facilities is primarily for peaking service or for producing 
energy other than firm energy, the Commission shall, in lieu of coordinated oper- 
ation and in the light of all the circumstances including all benefits provided, 
whether upstream or downstream, determine and fix a reasonable and equitable 
annual charge to be paid to the owner of each facility furnishing such benefit by 
the owner of each facility receiving such benefits. In determining annual 
charges, the Commission shall include, among other things, such part of the fixed 
annual costs of the facility furnishing the benefits and of the annual operating 
and maintenance costs of such facility (including land rentals) as it may deem 
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equitable. Where applicable, the Commission shall consider costs to upstream 
and downstream owners for energy required to maintain firm energy. 

Except in cases where the Commission determines that the use of hydroelec- 
tric facilities is for peaking service or for producing energy other than firm 
energy, no payments could be directed by the Commission to be made under sec- 
tion 31(b) to the owner of a water-control facility who has not given assurance 
to “reasonably coordinate” the operation of such facility. From the definition 
of firm energy, the intent apparently is to use this subsection as a vehicle to 
obtain full coordinated operation of reservoirs for the benefit of at-site and 
downstream plants, similar to that envisioned under section 31(a). Accord- 
ingly, in order to clarify this point we believe that the reference to coordinated 
operation and agreements therefor should be confined to section 31(a) and that 
section 31(b) should be directed only at the general case where no such agree- 
ments are in effect and payments must be determined for whatever benefits are 
provided. 

Section 31(c) provides that the filing of a voluntary agreement or commit- 
ment becomes binding upon all interested parties if the Commission, after notice 
and opportunity for hearing, does not act upon such filing within 6 months. It 
seems to us that 6 months is insufficient time to allow for the Commission to 
make its staff study, hold a hearing, and issue a decision, particularly if a num- 
ber of highly complex and controversial filings were made at one time. For 
this reason we believe that a requirement that the Commission act within a rea- 
sonable time would be more satisfactory and workable. 

Section 31(d) provides that if there are detriments to a downstream plant 
as a result of the operation of a reservoir under a coordination agreement pur- 
suant to subsection (b), the Commission shall determine an appropriate offset 
for such detriment in the charges made. It is our view that such offsets could 
be allowed by computing charges on the basis of net benefits even in the ab- 
sence of section 31(d). This subsection also provides that if the owner of a 
storage project not operating on a coordinated basis under subsections (a) or 
(b) creates a detriment to a downstream plant, the Commission shall fix a charge 
therefor to be paid by the operator creating the detriment. Thus, under sub- 
section (b) the owner of a storage project apparently, in certain cases, would 
not be reimbursed for benefits if assurance has not been given to “reasonably 
coordinate” but under subsection (d) that owner could be charged for any 
detriments the storage project may create. This might serve to unduly penalize 
the owners of reservoirs operated on an uncoordinated basis. 

We believe that section 31(d) would present difficult administrative prob- 
lems in practical operation which might better be left for resolution by the 
parties or the courts. Otherwise, the burden of legally defining, determining, 
und measuring such detriments would fall upon the Commission. In addition 
the fixing of charges for detriments caused by the operation of reservoir proj- 
ects could have the effect of modifying the authority under which some exist- 
ing projects now operate. In view of these factors, the Commission recom- 
mends that section 31(d) be stricken. 

Section 31(g) provides generally for the recovery of the cost to the Commis- 
sion of making a determination under subsections (b) or (d). It appears that 
Commission costs incurred in approving agreements under section 31(a) should 
be recovered similarly and we recommend that the bill be amended to that 
effect. 

Other minor technical and clarifying refinements in the language of the bill 
may seem desirable in the light of further detailed study and technical analysis 
of some of its provisions. 

The Commission favors the general purposes and objectives of this bill and 
recommends its enactment with amendments along the lines discussed herein. 


Commissioner Connole did not participate in recommendations on this bill for 
the reasons set forth in his statement which is attached. 


FEDERAL POWER COMMISSION, 
By JEROME K. KUYKENDALL, 


Chairman. 


CoNNOLE, Commissioner, statement of nonparticipation : 

This bill would change matters of congressional policy as expressed in the 
Federal Power Act as it now reads. I am convinced that this Commission 
has no right, as an agency of the Congress, to recommend such changes in 
congressional policy unless it has persuasive facts or reasons at its disposal 
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not available to the Congress. Since none such have been brought to my at- 
tention, I feel the Commission has no jurisdiction to make the recommenda- 
tion it has for the enactment of this bill, and, accordingly, I take no part in 
those recommendations. This position is consistent with that I have taken 
previously when this matter was before the Commission on specific legislation 
(see separate statement attached to our reports of January 19, 1956, March 19, 
1957, and May 22, 1959, respectively, to the House Interstate and Foreign Com- 
meree Committee on H.R. 7468, 84th Cong., H.R. 2438, 85th Cong., and H.R. 
5309, 86th Cong.) and in the annual reports to the Congress (see Commission’s 
36th annual report (1956), p. 20, footnote 39 (a), 37th annual report (1957), 
p. 27, footnote 63, and 38th annual report (1958), p. 19, footnote 34). 
WILLIAM R. CoNNOLE, Commissioner. 


U.S. SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
July 28, 1959. 
Hon. JAMES MuRRAY, 
U.S. Senate, 
Washington, D.C. 
Dear Sir: Enclosed is a copy of the report from the Federal Power Commis- 
sion on 8. 1782, introduced by you. 
With best wishes, I am 
Sincerely yours, 
WARREN G. MAGNUSON, Chairman. 


U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., July 29, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

Dear SENATOR MaGnuson: This responds to your request for the views of this 
Department on S. 1782, a bill to provide for the comprehensive operation of 
hydroelectric power resources of the United States, and for other purposes. 

The bill would repeal section 10(f) of the Federal Power Act, which provides 
for determination of headwater benefit payments, and would add a new section 
31 to that act which would relate headwater benefit determination to coordinated 
operation of water-control facilities on a river system. Such coordinated opera- 
tion would include “regulation of reservoir releases, and the transfer, exchange, 
or sale of energy to provide power benefits at each party’s power developments 
within the coordinated operation.” 

Subsection (a) of proposed section 31 would authorize agreements between 
beneficiaries and benefactors of storage facilities for coordinated operation and 
for the settlement of claims thereunder, in lieu of the fixing of headwater bene- 
fits charges by the Federal Power Commission. All such agreements would be 
subject to the approval of the Federal Power Commission. 

Under the provisions of subsection (b) of proposed section 31 the Federal 
Power Commission would be authorized, in the absence of any such voluntary 
agreement and after notice to affected parties and an opportunity for hearing, to 
fix and assess annual charges to be paid by the owner of a hydroelectric facility 
which benefits from the coordinated operation of any other water-control facil- 
ity to produce the optimum amount of firm energy. Payment of such charges 
could be made in power or energy, as well as in money. The charges would 
not exceed the benefits to be realized, and would be apportioned among all parties 
sharing in the benefit in proportion to the amount of additional firm energy 
produced at site and downstream “as a result of coordinated operation including 
storage releases.” 

Other provisions of the bill would prescribe the manner of initiating Com- 
mission action to determine and fix charges for coordinated operation, provide 
for determination by the Commission of appropriate offset in charges because of 
detriments to a downstream plant as a result of coordinated operation, provide 
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for recovery by the Commission of its costs of making its determinations under 
the proposed legislation, provide for dispositin of amounts collected in behalf 
of Federal facilities, and authorize appropriations for payment of headwater 
charges assessed against federally owned facilities. 

The provisions of the bill would be equally applicable to Federal and non- 
Federal developments. The present section 10(f) of the Federal Power Act au- 
thorizes the Commission to assess charges for benefits accruing to downstream 
facilities from upstream improvements. It does not, however, authorize the as- 
sessment of charges against the United States. Nor does the existing section 
10(f) necessitate or call for coordinated operation, either by way of voluntary 
agreement among the parties or as a matter of mandatory requirement. 

As we have heretofore reported to the Congress in connection with H.R. 3468, 
S4th Congress, and H.R. 2438, 85th Congress, and as we are reporting to your 
committee in connection with S. 2262, we would, if that statutory pattern is to 
be maintained, favor the enactment of legislation which would apply section 
10(f) to downstream Federal hydroelectric facilities. 

Coordinated operation of separately owned hydroelectric power facilities and 
other water-control facilities on a river system is in the public interest and ought 
to be encouraged. Thus, we favor the enactment of legislation applicable to Fed- 
eral as well as non-Federal developments which would express a congressional 
policy favoring voluntary agreements for such coordinated operation and for the 
settlement of all claims thereunder, in lieu of the fixing by the Federal Power 
Commission of charges for benefits received as an incident to upstream storage. 
And, in our opinion, where power from a Federal facility is marketed by an an 
agency other than the operating agency of that facility, arrangements for co- 
ordinated operation ought to have the concurrence of both agencies rather than 
be based upon the agreement only of the operating agency, as proposed section 
31(a) of the bill would provide. 

In this connection, it is to be observed that under the various statutes appli- 
‘able to the Department’s power operations (i.e., Reclamation Project Act of 
1939, secs. 9(¢) and 14, 43 U.S.C. 485h and 389; sec. 5 of the Flood Control Act 
of 1944, 16 U.S.C. 825s; and the Bonneville Project Act, 16 U.S.C. 832-832 1), 
authority now exists to enter into contracts exchanging hydroelectric power (or 
calling for payment in money) for guaranteed and integrated water releases 
from upstream non-Federal storage projects under the following conditions, if 
the owner of the upstream facility is not under a legal duty to provide such guar- 
anteed and integrated releases and such releases are not those which would in 
any event occur in the course of the ordinary operation of the upstream facility: 

1. A contract is necessary for the purpose of orderly and economical 
operation ; 

2. Such contract is in the interests of the United States; 

3. Such contract is in the interests of the projects; and 

4. Such contract cannot be consummated unless an agreement is entered 
into with the owner of the storage facilities under which agreement a por- 
tion of the power derived from the storage releases (and which would have 
been unavailable except for such releases) must be transferred to such 
owner in exchange for the release of water as required by the United 
States. 

In connection with subsection (a) of the proposed section 31, however, we 
should like to point out that Federal water-use facilities differ from non-Fed- 
eral developments in that Federal facilities are constructed generally to serve 
ohne or more public purposes other than the generation of power, and that 
use of Federal facilities for the production of hydroelectric power must be con- 
sistent with serving these other purposes. Thus, for example, water-use facil- 
ities constructed and operated under the jurisdiction of this Department are 
required by legislative direction, and often by contractual arrangements entered 
into pursuant thereto, to be operated in such a manner as will provide specific 
benefits for irrigation and reclamation of lands, fish and wildlife, recreation, 
flood control, and navigation, in addition to the production of hydroelectric 
power. Because of these special requirements imposed by the Congress on 
Federal agencies operating water-use facilities, we believe that agreement for 
coordinated operation which involves Federal facilities should become effective 
without the requirement of Federal Power Commission approval. 
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For much the same reason, we are opposed to the enactment of legislation,. 
such as that which is found in proposed section 31(b) of the bill, which would 
permit the imposition without their agreement of a plan of coordinated opera- 
tion with respect to the Federal agencies operating and marketing power from 
Federal water-control facilities. 

We could have no assurance, under this type of mandatory authority, that a 
plan based upon a commitment of a non-Federal owner of a water-control 
facility would be entirely consistent with the requirements of the statutory 
authorization pursuant to which the Federal project’ was constructed and 
operated. 

We firmly believe that the Federal agencies which are responsible to the Con- 
gress for the manner in which a water-use development is operated and the 
power therefrom marketed, in the light of all the purposes to be served by it, 
must have complete control over its operations if the agencies are to be held 
accountable to the Congress therefor. To require the operation of a Federal 
reservoir or other water-control facility in accordance with a coordination plan 
without the agreement of the Federal agencies concerned with the project is not 
consistent with the exercise of the responsibility otherwise imposed upon those 
agencies. 

There is sound basis for making a distinction between Federal and non-Federal 
developments in this respect. Non-Federal owners of water-control facilities 
construct and operate such facilities pursuant to a license issued by the Federal 
Power Commission under the authority of the Federal Power Act. Congress 
provided in section 10(a) of that act that licenses should be issued only for those 
projects which would be in conformity with comprehensive plans for development 
of water resources. Coordinated operation is one means of effectuating such 
comprehensive development, and thus it would not be unreasonable to provide 
legislative authority for requiring appropriate arrangements for coordinated 
operation. 

On the other hand, Federal water-use developments are not so licensed, nor 
are they planned by or operated under the authority of the Federal Power Com- 
mission. They are authorized in accordance with the appropriate acts of the 
Congress for specific purposes. The imposition of plans for coordinated opera- 
tions upon such developments would not be pursuant to their authorization as 
would be the case with respect to licensed projects. 

It is for these reasons that we recommend, with respect to any legislation 
authorizing coordinated operation of water-use facilities on a river system, that 
such legislation specifically provide that Federal water-use projects shall be 
bound by plans for coordinated operation only in those cases where the respon- 
sible Federal agencies enter into voluntary agreements, which agreements would 
be effective upon their execution by the parties thereto. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to your committee. 

Sincerely yours, 
Frep G. AANDAHL, 
Assistant Secretary of the Interior. 


THE GENERAL COUNSEL OF THE TREASURY, 
Washington, May 21, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
7S. Senate, Washington, D.C. 

My Dear Mr. CHarRMan: Reference is made to your request for the views of 
this Department on S. 1782, to provide for the comprehensive operation of hydro- 
electric power resources of the United States, and for other purposes. 

Section 10(f) of the Federal Power Act (16 U.S.C. 804(f)) at the present 
time authorizes the Federal Power Commission to detrmine the proportion of 
charges to be paid by a power licensee who benefits from the construction work 
of another licensee or of a storage reservoir or other headwater improvement. 
S. 1782 would authorize voluntary agreements between various owners of water 
control and hydroelectric facilities where a benefit may be gained by operating 
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such facilities in a coordinated manner. In addition, the bill would establish 
revised procedures to be followed if voluntary agreements cannot be negotiated. 
The proposed legislation is not of primary interest to this Department and 
the Department has no comment to make with respect to its general merits. 
Very truly yours, 
JOHN K. CaRLock, 
General Counsel. 


S. 2262 
HEADQUARTERS, 
DEPARTMENT OF THE ARMY, 
OFFICE OF THE SECRETARY OF THE ARMY, 
Washington, D.C., August 18, 1959. 

Hon. WARREN G. MAGNUSON, 

Chairman, Committee on Interstate and Foreign Commerce, 

U.S. Senate 


DeAaR Mr. CHAIRMAN: Reference is made to the letter of July 28, 1959, from 
the Secretary of the Army to you, expressing the views of the Department of 
Defense with respect to S. 2262, 86th Congress, a bill to amend section 10 of the 
Federal Power Act. 

Inasmuch as the committee had requested that action be expedited, the report 
was submitted to the committee without a determination by the Bureau of the 
Budget as to whether it conformed to the program of the President. 

This is to advise you that the Bureau of the Budget, on August 13, 1959, ad- 
vised the Department of the Army that it had no objection to the report sub- 
mitted to you on July 28, 1959. 

Sincerely, 
JAMES K. GAYNOR, 
Colonel, GS, Chief, Legislative Division. 


U.S. DEPARTMENT OF THE INTERTOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., August 4, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR MAGNUSON: This responds to your request for the views of this 
Department on S. 2262, a bill to amend section 10 of the Federal Power Act. 

The bill would repeal section 10(f) of the Federal Power Act and would 
provide a new section 31 which, in part, would require not only reimbursements 
by non-Federal power developers for benefits accruing to them from reservoirs 
or other water-use facilities constructed by others, but also reimbursements by 
Federal agencies for benefits accruing to their hydroelectric power facilities 
from reservoirs or other water-use facilities constructed by others. The amounts 
of the annual charges would be determined And fixed by the Federal Power 
Commission. The present section 10(f) of the Federal Power Act authorizes the 
Federal Power Commission to assess charges for benefits accruing to downstream 
facilities. It does not, however, authorize the assessment of charges against the 
United States. Nor does the existing section 10(f) necessitate or call for co- 
ordinated operation, either by way of voluntary agreement or as a matter of 
mandatory requirement. 

Subsection (b) of proposed section 31 would authorize the formulation of 
voluntary agreements between the owners of reservoirs or other water-use facili- 
ties and the owners of hydroelectric facilities benefited by such reservoirs or 
other facilities for the coordinated operation of such works. Such agreements 
could be negotiated without regard to whether the facilities furnishing or receiv- 
ing the benefits are owned by the Federal Government or by non-Federal entities, 
and all such agreements would be subject to approval by the Federal Power 
Commission. 

This Department agrees generally that, in the absence of special cireum- 
stances applicable to particular projects, the United States where it receives 
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benefits at Federal hydroelectric facilities from other water-control facilities 
shall pay for such benefits to the same extent and in like manner as such pay- 
ments are required of non-ederal owners. We have expressed our approval of 
this type of legislation previously in reports to the Congress with respect to 
H.R. 7468, 84th Congress, and H.R. 2488, 85th Congress. 

Coordinated operation of separately owned hydroelectric power facilities and 
other water-control facilities on a river system is in the public interest and ought 
to be encouraged. Thus, we favor the enactment of legislation applicable to Fed- 
eral as well as non-Federal developments which would express a congressional 
policy favoring voluntary agreements for such coordinated operation and for 
the settlement of all claims thereunder, in lieu of the fixing by the Federal 
Power Commission of charges for benefits received as an incident to upstream 
storage. And, in our opinion, where power from a Federal facility is marketed 
by an agency other than the operating agency of that facility, arrangements 
for coordinated operation onght to have the concurrence of both agencies rather 
than be based upon the agreement only of the operating agency, as proposed 
section 31(b) of the bill would provide. 

In this connection, it is to be observed that under the various statutes appli- 
cable to the Department’s power operations (i.e., Reclamation Project Act of 
1939, secs. 9(c) and 14, 43 U.S.C. 485h and 389; see. 5 of the Flood Control 
Act of 1944, 16 U.S.C. 825s; and the Bonneville Project Act, 16 U.S.C. 832- 
8321), authority now exists to enter into contracts exchanging hydroelectric 
power (or calling for payment in money) for guaranteed and integrated water 
releases from upstream non Federal storage projects under the following con- 
ditions, if the owner of the upstream facility is not under a legal duty to provide 
such guaranteed and integrated releases and such releases are not those which 
would in any event occur in the course of the ordinary operation of the up- 
stream facility: 

1. A contract is necessary for the purpose of orderly and economical 
operation ; 

2. Such contract is in the interests of the United States; 

3. Such contract is in the interests of the projects ; and 

4. Such contracts cannot be consummated unless an agreement is entered 
into with the owner of the storage facilities under which agreement a por- 
tion of the power derived from the storage releases (and which would have 
been unavailable except for such releases) must be transferred to such 
owner in exchange for the release of water as required by the United States. 

In connection with subsection (b) of the proposed section 31 of the bill, how- 
ever, we should like to point out that Federal water-use facilities differ from non- 
Federal developments in that Federal facilities are constructed generally to 
serve one or more public purposes other than the generation of power, and that 
use of Federal facilities for the production of hydroelectric power must be con- 
sistent with serving these other purposes. Thus, for example, water-use facili- 
ties constructed and operated under the jurisdiction of this Department are 
required by legislative direction, and often by contractual arrangements 
entered into pursuant thereto, to be operated in such a manner as will provide 
specific benefits for irrigation. and reclamation of lands, fish and wildlife, recrea- 
tion, flood control, and navigation, in addition to the production of hydroelectric 
power. Because of these special requirements imposed by the Congress on 
Federal agencies operating water-use facilities, we believe that any agreement 
for coordinated operation which involves Federal facilities should become 
effective without the requirement of Federal Power Commission approval. 

The Bureau of the Budget has advised that there would be no objection to 
the submission of this report to your committee. 

Sincerely yours, 
Frep G. AANDAHL, 
Assistant Secretary of the Interior. 
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Tue GENERAL COUNSEL OF THE TREASURY, 
Washington, July 28, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


My Drar Mr. CHAIRMAN: Reference is made to your request for the views 
of this Department on S. 2262, to amend section 10 of the Federal Power Act. 
The bill would require reimbursement by Federal agencies which own hydro- 
electric power projects for benefits received by the agencies from reservoirs or 
other water-control facilities owned by non-Federal interests. The charge for 
such benefits would be determined by the Federal Power Commission. The 
pill would also permit voluntary agreements for charges, in lieu of the estab- 
lishment of charges by the Federal Power Commission, for benefits received 
by owners of hydroelectric projects from operators of reservoirs or other water- 
control facilities where the facilities are operated in a coordinated manner. 
The proposed legislation is not of primary interest to this Department and the 
Department has no comment to make with respect to its general merits. 
Very truly yours, 
NELSON P. Rose, General Counsel. 


~ ve 
S. 2263 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, July 9, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 
DeaR Mr. CHaAtRMAN: By letter of June 25, 1959, you requested our comments 
on S. 22635, S. 2264, and S. 2265. 

These bills propose certain amendments to the Federal Power Act and which 
we understand were introduced on the request of the Federal Power Commis- 
sion. We have no particular information concerning the need for the proposed 
legislation and the bills, if enacted, would not affect our auditing and account- 
ing responsibilities. Accordingly, we have no recommendations to offer regard- 
ing the bills. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 





GENERAL SERVICES ADMINISTRATION, 
Washington, D.C., July 17, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

DEAR Mr. CHAIRMAN: Your letter of June 25, 1959, requests comments on the 
following proposed legislation: S. 2263, a bill to authorize the Federal Power 
Commission to exempt small hydroelectric projects from certain of the licensing 
provisions of the Federal Power Act. 

The purpose of this bill would be accomplished by changing the limitation for 
exemption in three subsections of section 10 of the Federal Power Act from 
“one hundred horsepower” to “two thousand horsepower.” 

Under its statute (63 Stat. 383; 40 U.S.C. 481), General Services Administra- 
tion is interested in the procurement and management of public utility services 
on behalf of executive agencies as users or consumers of such services. Ac- 
cordingly, the proposed legislation does not sufficiently concern GSA’s mission to 
warrant an expression of opinion on the merits of the bill. 

The Bureau of the Budget has advised that they have no objection to the 
submission of this report to your committee. 

Sincerely yours, 
FRANKLIN FLOETE, Administrator. 
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U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., July 23, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR MAGNUSON: This is in response to your request for a report 
on S. 2263, a bill to authorize the Federal Power Commission to exempt small 
hydroelectric projects from certain of the licensing provisions of the Federal 
Power Act. 

The bill does not appear to relate to any matter within the jurisdiction of this 
Department or to affect any matter upon which the Department would be in 
a position to give helpful information or advice. Accordingly, this Department 
has no comment to offer with respect to the merit of the purpose or provisions 
of the bill. 

We greatly appreciate your bringing this matter to our attention, and wel- 
come the opportunity to submit recommendations on any measure where the 
activities of the Department may possibly be involved, or where its experience 
may possibly be of value. 

Sincerely yours, 
FreD G. AANDAHL, 


‘ 


Assistant Secretary of the Interior, 


S. 2264 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, July 9, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

DeaR Mr. CHAIRMAN: By letter of June 25, 1959, you requested our com- 
ments on 8S. 2263, S. 2264, and S. 2265. 

These bills propose certain amendments to the Federal Power Act and which 
we understand were introduced on the request of the Federal Power Commission, 
We have no particular information concerning the need for the proposed legis- 
lation and the bills, if enacted, would not affect our auditing and accounting re- 
sponsibilities. Accordingly, we have no recommendations to offer regarding 
the bills. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., July 28, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR MAGNUSON: This is in response to your request for a report on 
S. 2264, a bill to amend the Federal Power Act to prohibit abandonment of fa- 
cilities and service without the consent of the Federal Power Commission. 

The bill does not appear to relate to any matter within the jurisdiction of 
this Department or to affect any matter upon which the Department would be in 
a position to give helpful information or advice. Accordingly, this Department 
has no comment to offer with respect to the merit of the purpose or provisions 
of the bill. 

We greatly appreciate your bringing this matter to our attention, and welcome 
the opportunity to submit recommendations on any measure where the activities 
of the Department may possibly be involved, or where its experience may possi- 
bly be of value. 

Sincerely yours, 


Frep G. AANDAHL, 
Assistant Secretary of the Interior. 
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S. 2265 


GENERAL SERVICES ADMINISTRATION, 
September 8, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Deak Mr. CHAIRMAN: Your separate letters of June 25, 1959, request com- 
ments on S. 2250 and S. 2265, which relate to the rate-changing procedure of 
section 4 of the Natural Gas Act and section 205 of the Federal Power Act, 
respectively. 

The proposals of the two bills are designed to carry out the legislative recom- 
mendations of the Federal Power Commission, as set forth in the recommenda- 
tion No. 2 in the Commission’s 38th annual report, 1958. 

Under its statute (63 Stat. 383; 40 U.S.C. 481), General Services Administra- 
tion is interested in the procurement and management of public utility services 
on behalf of executive agencies as users or consumers of such services, S. 2250 
and S. 2265 apply to the transmission and sale for resale of natural gas and 
electric energy in interstate commerce, and do not apply to other transportation 
or sale or to local distribution to ultimate users or consumers. It does not 
appear that the proposed legislation would affect GSA’s mission, and accord- 
ingly, an expression of opinion on the merits of the two bills is not warranted. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely yours, 
FRANKLIN FrLoete, Administrator. 


U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., July 23, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR MAGNUSON: This is in response to your request for a report on 
8. 2265, a bill to amend section 205 of the Federal Power Act. 

The bill does not appear to relate to any matter within the jurisdiction of 
this Department or to affect any matter upon which the Department would be 
in a position to give helpful information or advice. Accordingly, this Depart- 
ment has no comment to offer with respect to the merit of the purpose or pro- 
visions of the bill. 

We greatly appreciate your bringing this matter to our attention, and welcome 
the opportunity to submit recommendations on any measure where the activities 
of the Department may possibly be involved, or where its experience may pos- 
sibly be of value. 

Sincerely yours, 
Frep G. AANDAHL, 
tssistant Secretary of the Interior, 


FEDERAL PowER COMMISSION, 
Washington, March 22, 1960. 
Re S. 1782, 86th Congress, comprehensive operation of hydroelectric power 
resources of the United States 
Hon. James E. MurRAY, 
US. Senate, 
Washington, D.C. 


Deak Senator Murray: Your inquiry concerning some of the possible effects 
to be anticipated if your bill, 8. 1782, is enacted into law, has come to my atten- 
tion. This bill would add a new section 31 to the Federal Power Act as a sub- 
stitute for the present section 10(f). 

One of the principal objectives of the bill is to encourage more complete co 
ordination of powerplants and power systems than is now obtained. In the 
Pacific Northwest, for example, where the maximum results are anticipated, 





148 AMENDMENTS TO THE FEDERAL POWER ACT 


there are presently in effect voluntary agreements for coordinated operation of 
some of the systems in that area, although the parties can withdraw whenever 
it is to their advantage to do so. It could not be said, however, that the pres- 
ent degree of coordination in that region represents the maximum obtainable 
or desirable. 

Under the present law there is no assurance that stored water will be made 
available for use at downstream powerplants at such times as it can be used to 
develop more power advantageously. This is particularly important insofar as 
firm or dependable capacity gains are concerned. Also, it is only when the 
power output is made dependable at a particular plant that commitments to sell 
the energy can be made with any assurance of being able to deliver. 

As shown by the testimony given before your committee, and as found in the 
Federal Power Commission’s limited studies of the possibilities, the coordination 
of whole power systems which would be encouraged under this bill would pro- 
vide the Pacific Northwest with a large block of additional firm capacity and 
power output, without the investment of additional funds for new storage fa- 
cilities, thereby greatly augmenting the power output of many existing plants. 
Such coordination will also encourage the installation of additional generating 
eapacity and additional storage facilities. Other areas would be similarly 
benefited. 

While we have not made detailed studies of these possibilities, because the 
cost of doing so would be material, they are so self-evident and of such magni- 
tude and economic importance to the people of that area that many public and 
privately owned organizations in the Pacific Northwest and elsewhere have en- 
dorsed the bill and urge its passage. 

A question naturally arises as to whether under this bill customers served by 
Federal powerplants would find their rates increased by reason of the payment 
by the United States o: annual charges for power benefits received at Federal 
powerplants. 

If the United States is required to pay annual charges for power benefits 
which it now receives without charge, it is obvious that its operating costs would 
be correspondingly increased by the amounts so paid. However, these new 
charges would be minimal with relation to the total power sales. ‘The pay- 
ments to the United States under section 10(f) at the present time are relatively 
minor and will continue to be so in the absence of fixed agreements for storage 
releases which will add firm or dependable capacity at the downstream power- 
plants for reasonable periods of time. There is presently no provision for a 
guarantee for a fixed period of firm capacity such as would be authorized by the 
bill. 

You understand, I am sure, that the bill would not impose any retroactive 
obligation upon the United States since as to constructed powerplants of the 
United States the bill would impose a liability to pay for benefits received only 
from the date of its enactment. 

If, however, as anticipated, agreements for full coordination are entered into, 
the United States will receive substantial blocks of additional capacity which 
it is not now obtaining, and can use this capacity to generate additional firm 
electric energy which at present is not being produced. 

Specific testimony on the relative costs was given when Mr. Farley (Chief, 
Division of Licensed Projects, of our Bureau of Power) testified before a sub- 
committee of the Senate Committee on Interstate and Foreign Commerce on 
S. 3434 in the 83d Congress, 2d session, June 9, 1954. He said (Hearings, p. 38, 
et seq.) that the Commission’s engineering staff had studied the Columbia River 
Basin with conditions as they would be about 5 years from that time when all of 
the projects under construction would be completed except The Dalles, which 
would be practically completed. Under those condtions they estimated that the 
United States under the terms of the bill then proposed would pay about $300,000 
a year to non-Federal owners of reservoirs who would be providing benefits, 
and that in that area the United States would receive $435,000 a year in pay- 
ments from non-Federal agencies. None of the $300,000 is presently being paid, 
of course, but he said that amount is about four-tenths of 1 percent of the reve- 
nues of the Bonneville systems, or in terms of the cost of kilowatt-hours it would 
be about one-one-hundredth of a mill. In his opinion, this would be far too 
small to enter into the rate picture. At the McNary power project, for example, 
he said that with full operation the payments by the United States would amount 
to one-half of 1 percent of the annual cost of the project, which is beyond the 
realm of accurate estimate. The bill which you introduced, S. 1782, goes even 
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further in subsection (a) to encourage voluntary coordination that the bill then 
under consideration, but this statement is still relatively correct in principle. 

You inquire as to unlawful interference with the natural flow of a river or 
with the storage releases of a water-control facility upstream which have*been 
released in accordance with a coordination agreement or a coordinated plan 
pursuant to subsections (a) or (0b) of the new section 31, as mentioned in line 
92 on page 5 of the bill. This provision does not authorize the Federal Power 
Commission to decide whether the interference is lawful or unlawful. That 
determination would have to be made by a State agency or in an uppropriate 
court and the parties seeking to invoke this provision would have to present to 
the Federal Power Commission such a determination of lawfulness. Once it has 
heen determined that a particular interference was unlawful, subsection (d) 
would be available. 

You also ask if under subsection (a) (p. 1 of the bill) in giving its approval 
to a proposed coordination agreement the Federal Power Commission could 
require a Federal operating agency to operate a multiple-purpose project in some 
manner not in accord with the overall objectives as determined by that operating 
agency. The Federal Power Commission would, in my opinion, be required to 
give its approval to voluntary agreements entered into under subsection (@) 
unless it clearly appeared that a proposed agreement was not in accord with 
the purposes of the bill. It is not authorized under any of the subsections in 
the new section 31 to require a Federal multiple-purpose project to be operated 
in a Manner not consistent with the purpose for which the Federal project was 
constructed. 

Moreover, this bill deals only with powerplant operation and with the release 
of water for power production. It does not authorize interference by the Federal 
Vower Commission with the storage or release of water for flood control, navi- 
gation, irrigation, or municipal water supply. 

Furthermore, the new section 31 would be subject to the restriction presently 
carried in section 27 of the Federal Power Act that nothing in that act “shall 
be construed as affecting or intending to affect or in any way to interfere with 
the laws of the respective States relating to the control, appropriation, use, or 
distribution of water used in irrigation or for municipal or other uses or any 
vested right acquired therein.” Obviously, if the bill is to be workable section 
27 would not be repealed. 

Sincerely yours, 
WILLARD W. GATCHELL, 


General Counsel. 
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